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There' were no, angry consumers with faulty fridges,
unpaxd employees, traffic accident vietims or landla-
dies claiming rent from tenants — fact, yesterday’s
launch of Johannesburg’s small claims court office
was remarkably uneventful
Although no one queued at the office on the first
floor of the Johanneshurg Magistrate’s Court, clerk of
the court Mr UIP Krohnert and his assistant, a law

student, were prepared to offer tissues and sympathy
to distraught claimants

CHEAP AND SIMPLE REDRESS

Imtiated last year, the small claims court scheme
— which makes 1t cheap and simple for consumers to
seek legal aid — was a triumph for those seekmng
redress without the costs or complexity of normal
litigation !

The “people’s courts” n Pretoria, Rustenburg, Dur-
ban, Maritzburg, Port Elzabeth and Bloemfontein
are already m full swing but Johannesburgers have
not yet cottoned on to the advantages of the scheme

+ Inexpenstve, and with simphfied proceedures and a
junmum of paperwork, the smalls claims courts

| promise “mformal justice” A dispute or claim for

damages ;may. not exceed R1 000. Although the final
decisions:by-the: commissioners are binding, judg-
ments are,subject to review o

People lving within the Johannesburg magstersal
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district are advised to approach Mr Krohnert, or his
legal assistants, 1n room 1027.

After interviewing claimants, the clerk of the court
will decide whether the matter 1s legaitimate and then
heip compile a letter of demand to the defendant The
defendant then has two weeks to make a settlement

If no reply 1s received within this period, a sum-
mons will be sent and a date for a court appearance
arranged

The first hearings are expected to function from
February in the City Hall, where Johannesburg’s
chief magistrate, Mr O A de Meyer, has requested
space for two courts to sit on weekdays

“But there 1s no certainty at this stage about the
venue Imtial hearings will probably be held at the
Hillbrow court,” Mr de Meyer said

“Individuals, not companes, may come forward
with their complaints — although a company may be
called upon to be a defendant,” he said,

Mr Meyer advised the public to approach the clerk
of the court or the law clinies at the Umversity of the
Witwatersrand and at the Rand Afrikaans Umversity

for help 1n drafting letters of demand and summon-
ses,

“In the next few weeks the interest shown by the
pubhc 1n this project will tell us whether we need to
call in more people to assist us,” said Mr Meyer
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PETER HONEY

THERE was no indication by late yes-
terday how the Justice Department
would respond to a judicial recommen-
dation that magistrates, who attended a
police video presentation and lectures
on political violence in South Africa,
should not preside at the trial of anyone
accused of a “political” offence arising
out of the current unrest.

The Judge President of Natal, Mr Jus-
tice AJ Milne, and three other judges
ofthe Natal Division were unanimously
of the view that magistrates who atten-
ded the police presentation in Durban on
November 15 should not preside at un-
rest trials, or those involving the African
National Congress, ,he United Demo-
cratic Front or any Jrganisation identi-.
fied in the police lecture notes as being
responsible for such offences.

err findings followed a request by
Justice Minister Kobie Coetsee to Judge
Milne to mvestigate the material pre-
sented by SAP officers.

Judge Milne said he endorsed their
views and passed oi their recommenda-
tions to the chief magistrate of Durban,
PmetPienaa;: Pienaar g:ﬁlsed to conil—
ment yesterday, saying it was a “purely
domesﬁﬁ’%_att};r”. oo | d

Business-Day asked Jjistice Depart-
ment spokesman Dave Swanepoel
several questions yesterday concerning
the recommengdations, but at the time of
gomng to pressize had failed to reply.
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'IN an unusual behind-closed-doors
Judgement, an East London Supreme
Court has established the right of
"detainees to a court order to search a
police station 1f there 15 evidence they
have been tortured
.- Although the order was refused m
this particular case, legal observers
saw the judgement as _an lmportant
-breakthrough for the rights of
‘security law detainees

,¥he application, made by six former
detamnees, also revealed startling
allegations of brutal torture,
particularly the use of severe electric
shock treatment

1£roccedmgs of the court case, which

todk place late last month, were kept
totally secret The apphcants asked for

—_— — — —
[ —

the secrecy to ensure that police wouldx

By ANTON HARBE

not know such an order may be
granted

They also asked the court to grant
them mmmediate access to two police
stations to inspect and identfy any
torture apparatus that may have been
there

They said the apparatus Tmay be

relevant to civil claims they intend
fling agamst the Minister of Law and
Order for alleged torture during their
detention

The application made use of an
unusual and controversial aspect of
the law — known as an Anton Piller

Order The order 15 frequently sought
1 commercial cases but
unprecedented in political cases The
apphicants first had to establish that
S"}%};‘;aﬂ nrdig existed 1n law
:_ﬁjﬂstf;ce D Kannemeyer, with a full
-bench, ruled 1t did exist 1 law and
Lcould, be -granted. in-this_case 1f the
‘night-conditrons existed-1f it could be.
proved thaf the evidence was vital and
Jught be destroyed if the order was
not;granted:
. ‘S’?);wc}’ he refused the order 1n this
C35¢; on the grounds that the evidence
was not vital because there was
enough other evidence to proceed
with the ¢ase . _ i
"This latter part of the Judgement
surprised Tawyers. It meant-that one,

: ~Screaming,” one applicant, Fundisile
néeded enough evidence to prove the..Matshini, said.

order wasneeded, butnot too much or. .
| further” evidence miay

T -l‘-.t i.fj:-"

%gﬁnmaﬂ} made accusations-against

:r:h.'r';.'l , !
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The applic O was “wade
Fundisile Matshini, Katie Francis,
Wordsworth Jorda, Nomtobeko

Dymi, William Maztsha and Alfred
Ngesi, all of Duncan Village, East
London

At least four of them are expected to
proceed with civil actions against the
Minister “Two of them are believed to
be reconsidenng n the light of this
judgement

In affidavits before the court, the six
applicants gave detailed allegations of
thewr treatment in the Duncan Village
and Fleet Street Police Stations, both
in East London,

All said they were severely beaten
and repeatedly subjected to shock
torture, sometimes until they passed
out. Many of the allegations were
supported by medical evidence

They descnibed a kind of "electric
chair” mto which they were strapped
and one described the use of what
appeared to be a cattle prod.

They alleged these -Wwere “used
repeatedly on them, sometimies
making them pass our repeatedly ..

DY
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“I screamed,” and it seamed” that T1'

was screaming Ibudly-and shrilly. At
first, 1 tried to control myselfs but I
was then shocked on the-front and
back of my left shoulder and T was
unable to stop myself-—.from

haml T § -y

Sﬁpme of them sai

1 ah

d thexsﬁhqd

5
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people they had never previy

sly met.
Fegits
“I was

£ A

50 frightened that | po
ou

0

—_

Uiwo_people, whom I didn'tkiiow.
Lhéy were taken off 1n the direction®

|

standing together,” he said, ' .°

from which I,had come, I7did " not
know anyone;in that room. I picked

out those two, becuase they” were |
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Judgments’ because ‘they. were

‘carried out, -,

.out the power provided by, the
Sltate, A e |

1S equally ymportant to ‘under-
;| lme that power without: justice,
. | like'ithat .occurfing ‘elseiwhere
In Africa; 1s nothing ' hiit a tyr- |
anny,” Mr Coetsee said

‘Tevolutionary power, In ' South -
Africa.are, 'mm fact, using¥their
bush courts to €xerclse” power:

.By FRANS ESTER
_Political Staff .

THE Minister of Justlcé, Mr 3
Kobie Coetsee, said today revo.
lutionaries n South Africa

HUYSE

€rcise power without justice

shen 1n the Northern Cape, he
Saud he rejected.such practices
and ‘warned that the Govern-
ment ‘'would not tolerate them

., Mr..Coetsee was opening 3
new magistrate’s office and. po-

lice station at the Iron-ore min-
ing tfown :

L

cism of South Africa, it was

conflict bet}ween; the courts and '

@ This was a senseless ' argu-
ment "The fact was-hat the.
courts were able to give such

respected by the Government
" It-was, 10" fact,ithe; Govern- /

mentof thé ddy that would en-,
Sure that such Judgments were

4
Lo 1 }
£

No justice was possible with-'

i
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"o, TYRANNY .70
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I~ k N B } ilﬁ:l. - |
tj“.‘flhen.:thlsl has beeh said, it

Hpégplpﬁ who want to, apply |
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without justice; I rejectithat * !

— !
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‘were using “bush courts” to ex- , } 3

.. Speaking at Kathu, near Si- |

*..CERTAIN JunaMENTs .
~, Heisaid that i recent erity-: IR
claimed certain court judg-. [

ments were a victory for hu- - i
man. rights, as 1f theré were %

the Government T ST T TT———
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¥ ALStaff Reperter

HERE were no ether courts in the world where the
1ntegr1ty ef ]udges and magistrates was higher than
i, ‘South’ Africa, the Mimster of Justice, Mr H J
Ceetsee said yesterday at the official opening of a
R2-million police station and’ agistrate’s court
complex at.the Northern Cape town ‘of Kathu ;
, Mr Coetsee, a member of the Stete Security Coun-
| c1l’ also warhed that revolutionary “tyranny” weuld
not be, tolerated i the ,Republic.

“Where’ no rule of lew ‘existed, chaos would netu~
| rally,reign and no community could plan,‘work or

ferge ahead ‘without safety and order, he said”

“Our legal system cannot be' eutclessed ” he said

“There are attacks, mcr;mmetlens and accusa-
tmns that our ]udgments in' law are not objective
end 1ndependent+I am convinced and satisfied we
can boast and also be thankful we have always had
men who not enly maintaln our' legal system, but
heve ‘also’ expended and 1mpreved the system.”
| Quetlng a former judge, he said:’ “To say our

courts’ are‘just and ympartial 1s not saying much
The truth is there are no courts anywhere 1n the
world whose judges’ and meg1stretes 1ntegr1ty 15
higher than ours- . ” " “

. ‘“4(3r1t14r::sL of the RSA whe ‘believe that.a bill of
rights can be enforced by the courts — the alphaand
} omega of all South Africa’s preblems — neturally

make ‘the’mistake''of thinking courts can enforce
such orders without ‘the State grentmg them the
necessary powér to do‘so,” he said, " ‘

“Lately, there was a court ]udgment hailed by'our
‘eritics as a truunph for human rights’as 1f a struggle
. was being waged bétween the courts and the Stete
Tt s nonsense to argue that.” 2 f f
+ ~Courts eeuld make such’judgments’ ‘only because

the “gevernment of ‘the day” had gwen them the

authority to do' so, he said fre v

He defined tyrenny as the exercise of pewer with-
out justice — ”hke elsewhere in Africa”
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JOHANNESBURG—A ‘Johannesburg iiquest court yesterday visited a
temporary police station in Tsakane near Brakpan to examine the |
Casspir from which trade anionist Andries Raditsela was thought to
have fallen after béing arrested on May 4 Jast year.

—_—

If The Magistrate, Mr L drunk but ‘did not seem .

Steenkamp, decided on
an mspection in loco dur-
ing the evidence of W/O
John Matthew Wiese, who
told the Court be had ar-
rested Mr Raditsela dur-
ing an unrest mcident 1m
Tsakane about 8am on
May4 .

| W/0 Wiese sard that as

' they stopped at the

. Tsakane police station,
he had heard a scuffle at
the back of the Casspir
where .Mr Raditsela and
another black man were
sitting, He was later told
that one of the men had
fallen out of the Casspir.

He sa1d he had seen Mr
Badltselgilymg on the
ground and then being
helpédito his feet by two
policemen He appeared

aaam

~,_

;'h:- wed

|

: —;‘r‘“:tﬁ

ijured

Asked by the Deputy
Attorney-General of the
Fransvaal, Mr A C Hu-
man, why he had not
helped him down the
stairs of the Casspir, W/O
Wiese said the Casspir
was very narrow and
there was not enough
room for two people on
the stﬁlrs

Video tape

At the imspection 1n
loco, the Court officials
examined the back of the
Casspir that was used on
the day Mr Raditsela was
arrested

The Casspir and the po-
lice station were filmed
by SABC-TV, who are to
make the video tape
~ available for reference

by the Court.

Earlier, W/O Wiese told
the Court that Mr Radut-
sela had vomted in the

_police station but he had
“attributed this to drunk-
|/ enness., |

~. He said that two hours
| after being arrested, Mr
‘Raditsela had appeared
to become more drunk,
.but his condition had 1m-
proved by midday

_ During this time, he
was.being interrogated by
a W/O Prins of the securl-
ty police who had asked
W/0 Wiese why Mr Radit-
sela was 1ll.

. W/O Wiese had rephed
that the' man was drunk
~W/O Prins had then said
| tHa¢ 36 Mr:Raditsela was

L drunk; he would need
“medical*attention

W/0 Wiese told the
Court he had not thought
it necessary to obtaln
medical treatment for Mr
Raditsela because he was
convinced the man was
drunk

W/O Wiese said he had
arrested Mr Raditsela on
suspicion of meiting un-
rest 1n Tsakane.

He said he had been in
charge of a Casspir which
had gone to Tsakane
township where a bakery
delivery truck had been
set alight.

Suspicious

About 500 people were
dancing around the burn-
ing truck waving their
fists He said he had re- |
cetved a report that a
white car with an ND reg-
1stration had been 1n-
volved 1n the burning: of
the truck and the bceut
pants had incited unrest

About 8 am hel'tdme
across a white canswith'}
ND 'registration-piates-
and became suspicious .‘1
when he noticed that the .
car had only covered
340 km. He then demand-
ed the 1gnition keys from
Mr Raditsela -

While trying to take the |
keys from Mr Raditsela
by force he had pushed
him to the ground, but
had taken care not to -
jure him. He dented Mr
Raditsela had been-as:
saulted 1n any way !

The hearing contiues
today — (Sapa) -




‘ Magistrates’

ABOUT 30 Durban magistrates who attended a
Eosltice audio-visual lecture on political violence

year wounld follow this week's judicial {:)el told Business Day 65% of the magistrates

Durban had attended the lice briefing.
specific political trials, a Justice Department The briefing had dealt tlll:"J :

spokesman in Pretoria said yesterday onslaught” against SA and sketched the histo
poThe Judge President of Nafal, Mr Justice A J of organisatiguns like the ANC, PAth nd 0l

Milne, and three other Nata] judges recommen- UDF

ded to the chief magistrate o Durban this week The judges found the police briefing itself of

that magistrates who saw the police presenta-  Littie concern, but objected to the fact that it

tion on November 15 should not preside at was presented by police officers who portra

ed
urrest trials or hearmngs as fact, opimons which could he chsputeﬂy in
Justice Department spokesman Dave Swane-  court,

[ T ———————rr
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| Pretoria, Mr Dave Swanepoel, said the 1nitial invita-
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Police did

A Y
Q‘V( Mk{)w{l respondent.

DURBAN. — The meeting at which police presented
videos and lectures to prosecutors and many of
Durban’s magistrates was convened by Durban’s

Chief Magistrate, Mr JJ Pienaar, it was disclosed
yesterday

A spokesman for the Department of Justice 1n

tion had not come from the police

“It was not compulsory for magistrates to attend — 1

30 out of 65 did,” he added.

Mr Pienaar’s secretary yesterday said he had no
comment to make

On Tuesday, the Judge President of Natal, Mr
Justice Milne, recommended to Durban’s Chief

Magistrate that magistrates who attended the meet- |

Ing 1n Durban last November should not preside at
any political trial arising from the country’s unrest

or involving the ANC, the UDF or any organization
identified 1n the lecture notes as being responsible
for such offences

The guidelines followed a request from the Minis-
ter of Justice, Mr Kobie Coetzee

‘Independence of juiliciary at stake’

Mr Swanepoel said. “The Mimister of Justice has
On various occasions expressed his disapproval of
briefing of magistrates under earcumstances$ such as
has occurred in Durban, but these are matters |
which should and can he best dealt with by the
courts themselves ”

@ Sapa reports that Mr Andnes Geyser, president

of the Natal Law Society, said the independence of |

the judiciary in South Africa could be at stake 1f a |

repeat of the recent meeting of Durban magistrates
were to take place.

Mr Dave Dalling, PFP spokesman on Justice, said
the statement showed beyond doubt that the action
of the police was incorrect and prejudical to the
proper administration of justice !

“A statement should be made giving assurance
that no magistrate who attended the meeting will

: Jjpreside at a political trial ” he said.

A UDF. spokesman said the organization wel- '
comed the decision of the Judge President, but that
it must be remémbered that ¢haneé factors brotight
the activities of the police to public notice *

“Otherwise this gross violation of what remains of
justice and fair play 1n present day South Africa
would have taken a further dramatic plunge *
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o m— The application 10 Op-
T posc a decrsion last Fr1-
i day by a Johannesburg
- magistrate presiding the
i inquest mnto Mr Raditse-

) la’s death, Mr TR

] . Steenkamp, allowed
N tounsel for the Mimster
~'of Law and Order, Mr P
Oosthuizen, to put lead-
- g questions 10 police
witnesses -

- - - On Friday, Mt P
- .Streicher, for the Radit-
"« 71 sela family, objected to
- Mr Oosthwizen’s leading

question when he cross-

" ~examued Warrant Offi-
cer John Matthew

) Wiese, the police officer
-« “who arrested Mr Radit-

o sela He said the witness
“2... * should only be cross-cx-

amined.

" _SOWETAN, Tuesday, J
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. LAWYERS of the family of the
are to bring an urgent court app

f

unrest situation in town-
shups near Brakpan

Mr Raditsela (29), a
semor shop steward of
the Chemical Industral
Workers’ Union, died of
a2 head mnjury on May 6
at Baragwanath Hospi-
tal, two days after his at-; .
rest and subsequent re- .
lease He was also an ex-
ecutive member of the -
now defunct Federation
of South African Trade

e I ) ] Fries

e TH g

sisted” by former State

= Rk —

ate trade unionist Mr Andries Raditsela
lication in the Rand Supreme Court on

By NKOPANE MAKOBANE

_. General is represgnted

] Eailiy I | ..-..J..ql

anuary 21, 1986 :

L)

pathologist, Professor J
D Loubser, Mr
Streicher, assisted by Ms
P Revelas are mstructed
by Cheadle, Thompson
‘and Hiysom. Mr OO0s-
thutzen assisted by Mr R
Strydom appear for the

Ministers of Law and-|

Order and Defence. Mr
B Georgou appears.for
six doctors of the Trans-
vaal Provincial Admims-

e

tration. The Attoracy-

by Mr A C Humap 4nd
Mr D A Gordon
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. Mr Steenkamp over-

ruled the objection He
sa;d Warrant Officer

rere

Wicse was a i_ﬁ.nmﬁ,@m

-~ _the court and had not
g testify. by}
@  any of the two parties

been called to

Mr Streicher had then
asked “for a postpones
ment.to consider the, wm..
sition of his legal ﬁmm:ﬂ 1n-
~ - view of the ruling His
- pbjection came when

, Mr Qosthuizen asked
s - WO Wiese about the
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Reporter

of Law Societies has reacted
strongly “to rumours' that magistrates are to be
considered for appointment to the Bench”

In a statement yesterday, the new president of the
association, Mr Roger Cleaver, urged that if the
demand for judges could not be met by practising
advocates, then practising attorneys should be con-
sidered next,

“The fact that there are scarcely 800 practising
advocates in South Africa means that 1n selecting
Judges for the Supreme Court, the state has an
extremely limited choice,” Mr Cleaver said

Attorneys could be expected to have the indepen-
dence of the Judiciary “very much at heart”, he said

“South Africa has about 6 000 attorneys. Several

hundred of them are senior partners 1n the larger |
legal practices, the largest of which has 41 part-

ners”

| “‘Step in right direction’
The fact that attorneys-were serving as commis-

sioners 1in small claims courts -— whose success was
- welcomed by the association — was a step in the

right direction, he said . N
The profession was also giving urgent attention to
the.position of black attorneys
' “We recognize that because of the situation 1n
South Afriea black attorneys have certain problems
We hope now that blacks are being able to own fixed
property, black attorneys will recelve more convey-
ancing work and not be obliged to rely so heavily on
criminal cases'and thard party claims in the courts,”
Mr Cleaver said - . o =
Black attorneys could mot rely on much income
from divorce court work-or éven routine cémmer-

c1al work such as the forming of close corporations,
he said - | oy
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,'THE.’ﬁssocrl’atmn of Law

Societies of RSA 15 to
launch a major “law for
all’' campaign, the asso-
ciation’s* newly-appoint-
ed president, Mr Roger
Cleaver, announced yes-

The campilgn would
beaimed at imereasing
knowledge and under-
standing of the law — es-
pecially among young
people, Mr.Cleaver said:

Apd, 1n South Africa’s
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complex soclety, it was

vital that the law be seen
as the surest guarantee
of justice, he added

“Fhe programme will
counteract the generally
negative . feelings many
people 1n our commun-
ity have about the law

| F |

“Many people' assocl-
ate the law with criminal
courts and a vast num-
ber«of ;adminisirative
regulations 'either pre-
seribing ‘or Jproscribing
certiain acts, :

{te

}

L

“We feel our profes- }:

sion should definitely
take the mitiative '1n a
programme which will
not only lead to better
group relations but also
improve the 1mage of
lawyers,” he said

The campatgn of infor-
mation about the law.1n,

general would be based

on a pilot programme,—
adapted from the Amerl-
can “street law’” pro-
gramme — which was
conducted by a-team
headed by the deputy
dean of the law faculty at
the University, of Natal,
Professor David McQoid-
Mason. . - 2
“Last year, two one-
day ‘street law’  work-
shops were attended by
about 60 black school-
teachers and pupils
from Umlazi Another
workshop was atténded
by a multiracial group’
of about 50 teachers and
pupils,” Mr Cleaver said

Booklet -

'Since then, more

1

achers and pupils had’

1askedﬁ that the pro-

b

f

:

grammé be introduced,
at thelr schools on a reg-
ular . basis — and soon,
he said. ‘

" In,”September last

.year, the association

i

1

agreed to fund a
national legal education
programme which would
extend the “street law”

« concept to adults! It was

Y

now forming a multi-dis:
ciplinary advisory board
for theﬂpragraﬂmmeiand
was designing’ and, pro-
viding the necessary
educational material

.@ Mr Cleaver also an-
nounced, that the asso-
ciation would™ 1ssue a
booklet on wills and es-

tates this year as a “spe- |

+

c1al service” to the pub-
lic The booklet would
be supported by an Afri-
kaans télevision pro-

.gramme to be screened |
between March and May
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ATTORNEYS responsi-
b!}g for collecting
statements from Mame--
‘lodi residents this week

their findings.

*‘T he attorneys are in a
fiact- finding commuttee
of the;Pretﬂna Council

—_—

-r-!"i

issued

Siibmitted a summary of

f’? @hurnl;gs into the -,

tiasty

The,commission 18
headed by Mr Arthur
Chaskalson, who is as-
sisted by Mr E Mose-
neke and Bishop Nd-
wandwe as an assessor

“The .terms of refer-
ence of the commission
are _

Fmdeuts that led to. ar-.6-To mvestigate me-
[ﬁﬁl’ﬁi"sfsmntout i Mame- |

dents that led to the

S ——— march,

|=#£To’ mvestlgate the
|

imarchitself, andts

i ﬁf;emath to draw up a
**repart f the concluston
HHsed on-the facts dis-
.closed 1n dccordance
with the above.
J=~The commission has
?demded to proceed with
“the mquiry which will be
I héld :from February 3
| *intl February' 14-at the
Mamelﬂdl YMCA"
"'tInvitations have been
extendad to, orgamsa- .
,}mns both in Mamelods
and 1n Pretona as well as
to: the SAP to give evi-
dence befﬂre the com-
{ niission .

- Opportunity will be
given for witnesses 1o
teshfy in camera, and
“dnyone who "wishes to
fﬂrward Eﬂdence ‘may
confact the attﬂmeys at
365 Struben Street, first
o ora §1tle;nd Bmldmg
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be “expected to have the inde-

LAWYERS have urged the ap-; P

pendence of the judiciary very

neys, rather than magistrates if

powmtment . of "practisimg attor-'

Cer’

oo

]

much at heart”, said, MrCleav-

South: Africa’s advocate

s Ccal-

Anot

her mhtter tt::’I which the

d for profession was

glving “‘urgent

not ‘'meet the deman
judges =~ ~"%,

I T !
T

eties, was. “reaciing to.ru-
{ 39 4l f
mours’ that‘magistrates are to
be considered for. appointment
as Supreme Court judges:,
|'| J- L 1 ! [

'« Attorneys: should' be consid-
ered “fpr the sake of the inde-
pendence of the judiciary” said
Mr Roger Cleaver, the associa-
tion’s president -

4,‘.&“ t =y
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_Their :Tole as COMIMISSIONETS
1n the newismall claims .courts
was a “Step 1 the right diree- .
tlﬂni: i j{gE;;}.ri f‘

iy ﬂ"llﬂ%ﬂ& L s.'[
Judges ek

) -ul s £, v
1ges ) drawn frofm j;lréle
ranks,ofgtlie 800 practising ad- .
ﬁucai‘éké’i%’r is l1]1'1ta-a’i1t the State

| hadisttansextremely himited

~,attention” was

1 - ST
" The.Association of Law Soct- ¢

+4 rely much ongncome

nt, the positon; of

black attorneys,. Frapit
. ' 'PROPERTY {3} 3
Mr Cleaver said “We recog-

nise that because of the Situa-

tion 1 South Africa black .at-
torneys have certam problems.

“We hope that now they are
able to own fixed property,
black attorneys will receive
more conveyancing work and
not be obliged to rely sotheayi-
ly on criminal cases and, third
party claims” 5

‘Black practices_could; not

L]
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Ty |

vorce work, or<even roupne

commercial work: such{as?the
forming of clase;gprg?‘g@_tions,
he said )
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owever ‘there were 6 000
practiSing ‘attorneys who' could
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New whippi ove
Cotre Tt £/2 ) =L
Political Sta

THE government is to press ah€ad
with a controversial measure to X~

tend whipping as punishment for un- Iast year, it was strongly criticized by

rest-related offences the Progressive Federal Party, who
In terms of the Criminal Procedure said the government should be doing

Amendment Bill, released earlier this away with corporal punishment, rath-
week, whipping may be imposed onp er than extending its scope

males convicted of murder, arson, ma- The PFP’s Mrs Helen Suzman said
licious damage to properly, public vio- then that South Africa was the only

lence and sedition. couniry in the Western world which
Hnﬁrever, corpo.al punishment may still used whipping as punishment

sosed with imprisonment un-

ess5-4nt whole or part of the imprison-
ment is suspended.

When the bill was first published

r
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| Staff Reporter

y| THE long-awaited>=<

1|  Claims Court — offering the
man in the street access to
justice without prohibitive
egal costs — I8 under way
in Cape Town.

six months, afier which the
Minister of Justice will de-
cide on its future.

g: A clerk of the court has been

appointed but the first sitting
3 :c unlikely to be before the

beginning of March.

Mr Louis van Zy), chairman of
the advisory board for the
court, said no claims had yet
been lodged.

FIRST SITTING

March 10 had been set provi-
sionally for the first sitting
because claims ook time to
process.

Sittings will be on weekdays in
Garmor House, Plein Sreet,
between 4pm and 7pm.

“The object is to give the man
in the street an opportumty
to have his day in court The
proceedings will be com-
pletely iuf_ormal to enable

The procedure for instituting a

claim is a follows:

Contact the clerk of the court,
Mrs C J Jooste, at 9= 45 1611

or 102 Garmor House, Plein
Street.

. ' ASSISTANT
i} She wll put you in touch with a

#  legal assistant who will help
¥ formulate your claim, advise
!  on whether the court will
i} hear the claim and help to
£ draw up the formal demand
{ and required summons No
:  fee will be charged

1

. Op issmng the summons the

% clerk of the court will set a

&  dnte and a time for the hear-
ing of the action.

%

¥ Court procedures are informal

2 " and simple and no legal rep-
resentation will be allowed.
The commissioner — an at-
torney, advocate O law
teacher ap{mmted by the
State — will hear the evi-

-3 dence and give & decision

4 Thé*Cape Town Small ‘Claims

i| Court may be used by people

2l resident in the city’s magis-

3 terial district for claims of

1 up to Rl 000,

i, Certain cases, including claims

. against the State and di-

E——
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vorce, may not be brought *
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with the I:illmg of two tion by ﬁdvoc?tc David

Sopgot, the colonel said
people in the area ha%:s not sure of how
pleadzd not guilty in many names were i the

L1

::r Colonel Simon T"not far from that of the . While continuing mth

the Pretoria Supreme [mymumnuns piece of paper but ad-

-

They are Mr Ratoss- :his skutl could bave

cillor’s house,-he found

hayve becn stoned egr-

Court yesterday. F . Saun:r, told+ahe rourt dead <o or and ns mvasngahnns. Col mutied that the Jast two
The accused, nine He sard he dhed as a re- - that on the day ofdahe  found s Iyng in  Saiier said he suddenly” ‘names could not have
men and a woman, were Sult of multuple injunes kilhngs he was sent to  the backyard “There felt someone putting been mcluded o the hist
making a first appear- OIMr Maﬁh:dl, Drle ivestigate alicgationsof  were a lot of stones next  “something 1n my hand  when he recerved it from
ance before Mr Jushce Roux said although he  unrestin Sebokeng. 10 lum and the mjunes It was a-pece of paper the unkaown woman on
van der Walt and two as-  had a stab wound on the He sad that whenhe he had on his face from a black woman thedayofthekillings
SEsS0TS, " heart, the destruction of  amved at the Iate coun-  showed that he could whnm 1 could not iden- He said he did not

count thc namcs but

T N TR T Ty

m“.

@ JafreSamuael Mashelacaused s death | ¢ halfibpratiidy of 8. > dier,” ColonelSauer a“{ur.pgﬁ:ﬁ;n the handed ghe List over to
{64), Mr Lazarus Bik facial bones were com- man at the gate Three« (said paper, the bolice offiual one of the polcemen

g nyana Kolokoto (25), pletely shattered The  cars were alsobumt, he Shops were burnt, sad he fonnd, a hst of who were 1volved -
satd .+ ,. ? « roads barncaded and pames of people he be- the inyestigations “1

Mr Tham Mayfa" whole outhine of the
Zwane (25), Mr Sidwell bead was deformed,” he -  Dunng his investiga- - property destroyed 1 Leved were erther wil-
Sealane Mpela (25),,Mr sad »trons, he sa, he wps  unrést ipcidents that messes.or suspectsanthe  was gomng wnto the nght
B Khoase Michael Phakwe A Soweto police offi- *"shown a house Stuated day,'hl: satd case docket,” he said
), Mr Pule Thomas ff~—or—— == m—-hﬂmﬁwﬂm.mwﬁm
Maine {24), Mr Playma-» -~
tic Rentleneng Kolobe
(28), Ms Ou Lady Mar-
aa Sobekwa (%2),
Zwelakhe - 7 Josia
- Zwane (25) and Mr
Khulu Jacob Mthembu
(20)
,They are facng two,
~ % counts of murder and'
st another charge of sub—
version -

The case anses fmmT 3
the degm of Mr Ceasar : - X
Motjeane, then a town|
- counciflor, and Mr Phe-t
‘ neas Matbids dunng the

Vaal Tnangle unrest a

'* year ago Both killmgs!

3 took place after a ram-

<" paging mob allegedly
- started stomng and bur-
* < mng propertyn the,| ,

i~ township on Septcmber-

- @ 3, 1984 *
This was shorily after

W 5 resdents’ meeung ata |

7 jocal Roman Cathohe

"*" Church that day, lt was g ‘

only made sure that it
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i., The Stat: aﬂe ed that -

»>Mr Motjeane and Mr k

"AMatiidh were assaulted |

X ;é*rw:th stones and objects, |

fand or stabbed and set ;r

®-ahght Theydedasare- |

) ' suit .- :
rs A Vanderbijipark chs- J
; tnct surgeon, Dr DB H 2 *

' =ile Roux, told the court {*

- n.that Mr Motgeane’s |, ' .
Ybody had two bullet I

i.  ®wounds m the nght p |} /
“when he exammned hum g
- two days after ms death |-
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i 47 Staff Reporter Claims which rnnt

ICAPETONIANS will be heard in the court, 1n-
soon have access to Jus- clude cases against the

tice without having to State, contesting the va-
run up expensive legal lldlty of wills and:; di-

bills when the Small Vvorce claims

Claims Court, or Peo- Companies, colpora-
 ple’s Court, comes into tions or associations
. being 1n. the City may not 1nstitute clamms

.~ The, court puts the 4 cjerk of the -Court
beneﬁts of the legal sys— for the Cape Town Small

tém within everyone’s Claims Court which 1s
reachasthennl}rcnstm— housed 1n Garmor
volved 1s the cost of hav- House, Plein Street, will
Ing a summons served be there on weekdays

Defended cases will ¢ ‘
be heard by State-ap- rom 4pm to al:{;qﬂ:’? pm

omnted commissioners, . Llhe first hearingis un-
Erhl;l will be either advo- 11kely to be heard before
cates, attorneys or teach- the end of February

ers of law with at least .Inquiries cany, be di-

seven vears experience. rectedtothe ¢ Clerk,,ﬂf the

Legal assistants will Court, Mrs C J,Jooste, at
help — at no cost — pro- ' € .15 1611 or at 1027Gar-
spectlve hitigants formu- mor House, Plem Street,

late their claims which: between 8am and430pm
' may:not exceed Rl {IUD on weekdays .
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IT IS claimed by some and denied by
others that South Africa 1s undergoing a
process of revolution By this i1s meant a
revolution 1n government

Whichever view 1s correct, what 1s -
controvertible 1s that since 1848 South
Africa has been undergoing a revolution
of a different kind — a revolution i1n the
quality of, and atfitude to, the law of the
country

On January 10, Mr Kobie Coetsee, the
Minister of Justice, 1n opening a new
police station and magistrates’ court in
the Northern Cape, praised the integrity
of our judges and magistrates as among
the best in the world — a “legal system
which cannot be outelassed”

He then said “Lately there was a court
judgment hailed by our critics as a tri-
umph for human rights as if a struggle was
being waged between the courts and the
state It 1s nonsense to argue that ” Courts
could make such judgments only because
the “government of the day” had given
them the authority to do so, he said

Constitution

The last sentence, revealing a con-
descending attitude to the courts, 15 re-
markable and quite out of keeping with
the correct constitutional position

The “government of the day” does not
“gie authority” to the courts to make judg-
ments The authority derives from the con-
stitution, which 1s permanent, whereas
governments last only as long as the elec-
torate chooses to keep them there

Mr Coetsee’s statement provides a clear
example of the government’'s attitude to-
ward the courts As long as the courts are
required to serve 1n the battle for legiti-
macy which the South African government
1s waging with the African National Con-
gress and other opposition groups, so long
will the courts be tolerated

Should the battle be lost, the courts will
be 1n danger of losing all their indepen-
dence and becoming direct instruments of
government

We have only to recall the attempt made
by the government in the early '60s when,
unable to get the required two-thirds
majority to remove the coloured voters
from the common roll, they endeavoured
to set up a “High Court of Parlhament”
which was no more than the legislature
disguised 1n judicial garb and to whach an
appeal would have lain from the Appel-
late Division’s decisions adverse to the
government

Though this attack on the judiciary
failled, 1t did not curb the executive
appetite

The tendency to executive expansion 1s

-
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CAtE TemdS

By GERALD GORDON QC
and

DENNIS DAVIS
Associate Professor, Faculty of Law, UCT

typical of authoritarian regimes, be they
communist or fascist. Article 112 of the
Soviet constitution provides “The judges
are independent and shall be subordinate
only to the law,” but 1t does not say how
this independence 1s achieved More cor-
rectly, they are independent of everything
except the supreme party organs

Judicial administration thus becomes a
mere aspect of the general policy of the
day and no judge dare give a decision
against the demands of the regime

In Germany, Hitler empowered the
Reich’s minister of justice “to build up
the Nationalist-Socialist administration of
justice 1 accordance with my instructions

1n so doing he may depart from the
existing law”

In 1934 hundreds of men in Germany,
suspected by Hitler of an attempted coup,
were shot without charge or trial. None of
the gunmen was punished

In the Reichstag shortly afterwards,
Hitler said “For 24 hours I constituted
myself the Supreme Court of Germany”
He was more than that, he was investigat-
1ng officer, prosecutor, judge, execution-
er

Under our present state of emergency,
declared on July 31, 1985, and extended to
the Cape on October 26, anyone can be
arrested without trial and indefinitely de-
tained on, as Mr Justice Kannemeyer said
in a recent Eastern Distriets judgment, the
action of a “raw recruit” i1n the army or
police

This of course sets the power of the
courts to protect the rule of law and civil
laiberties at nought And there 1s no power
to punish the member of a force who does
the arresting because the emergency regu-
lations indemnify his actions unless com-
mitted in bad faith

The powers of the police are enormous
They are i1nvestigating officers, persecu-
tors, Judges and executionets and they
make their own laws (regulations)

They can detain a person without charge
or trial, keep him locked up for as long as
they like and then release him, often with-
out even telling him the reason for his
detention, except to guote some section of
their regulations

And an example of “laws” made by the
police 1s the absurd decree, unparalleled,
save behind the Iron Curtain or 1n nazi
Germany, 1ssued last week by the Divis-
1onal Commassioner of Police, Brigadier C
Swart, under the emergency regulations

{ wherein he banned visual pro-
testisuch as “Troops out of the
Townships” T-shirts and car-
stickers like “Apartheid 1s the

: E}mergency”, “KEqual Education”

or *“End Conscription”, offen-
ders faced a fine of up to R20 000
<OI; . 1mprisonment for 10 years
' Happily the minister withdrew
the decree almost immediately
To return to Mr Coetlsee’s
statement — the attitude 1t re-
flects 1s one which 1s regret-
tably contagious and rubs off on

to lesser figures within the hier-
— archy
Thus when Mr Carter Ehrahim

2
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emergency

But in South Africa, 1n statute after
statute — as to Citizenship, Group Areas,
Population Registration, Suppression of
Communism, Bantu Authorities, Native
Law Consolidation and so on — adminis-
trative powers were widended at the ex-
pense of the judicature

It was a tendency seen elsewhere, for
example, 1n the England of the ’30s where
Lord Justice Hewart was provoked into
writing his “The New Despotism” But no-
where 1n the Western community has this
leaning to “despotism” been as forceful as
itn South Africa, and all in the cause of
consolidating and promoting apartheid

The culmination of the process was the
Public Safety Act of 1953 preparing for the
declaration of emergencies 1n which the
three powers could be concentrated as
now 1n the hands of the executive, and
particularly of the police

Meanwhile, the onus of proof 1n criminal

trials of political content was shifted In
many statutes to the accused to establish
his innocence Then, after many invasions
of private rights and civil liberties, there
came on to the permanent statute book
between the two emergencies, 1960 and
1985, the greatest invasion of them all —
detention without charge or trial, first for
90 days, then for 180 days and finally with-
out limit

In step with the legislative changes re-
stricting the functions and powers of the
courts, the attitude of many tn and around
the government towards the role of the
judges and the rule of law became increas-
ingly antagonistic ”

For example, when 1n the early '60s the
Appellate Division rejected the imple-
mentation of a policy of racially separate
amenities which were “unequal”, many
members of the National Party, incensed
at this blow to apartheid, condemned the
decisions

Thus Mr G F' van L Froneman, MP (later
the Admimstrator of the Free State) said
“If the Appeal Court wanted to be treated
with respect, 1t should give decisions 1n-
terpreting the sentiments of the people
who stood supreme 1n the country”
(House of Assembly Debates Vol 82, col
2044, 20/8/1953.)

In other words, the courts are to be the
vocal organs of the people, representing

and vindicating the policy of the ruling
party This 1s in effect what Mr Carter

Ebrahim and Mr Kobie Coetsee have stat-
ed 1n 1986 )

A threat of another kind to the admim-
stration of justice should be mentioned. It
involves the recent giving by the police of
lectures to a number of magistrates on
certain aspects of the unrest combined
with a video presentation |

Special arrangements

The Judge President of Natal, Mr Jusface
Milne, appownted three of his judges to
examine the material presented at the
lectures

They were unanimous in the view that
no magistrate who attended the gathering
should preside at the trial of a political
offence arising out of the unrest or 1nvolv-
ing the ANC, the UDF or any organization
identified 1n the lecture notes as being
responsible for such alleged offences

They said 1t was “objectionable” that
special arrangements were made for the

police to present the material Mr Justice

Milne endorsed. their views and recom-
mended to the Mmmister of Justice. that
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rthe Minister of:Kaucauon, and

Culture n the House of Repre-
.zsentatwes* defeated the frecent

fteachers appllcatmn in the

*Su reme Court for' pupils and

stlidents to write supplementary
exammnations, he' 'boasted that
the'decision proved that “I have
authority” and “‘we will put an
end tp'this kind of thing where
-they (the teachers) believe they
have authority to challenge the
. minister”,

In fact, so-far from. being
Sa vindicafion of policy” (also
claimed); the judgment included
expressions of “great regret” on
the part of the judges at the situ-
ation and of “gentine s ympathy
for innocent thuns of the cir-
cumstances” -

Prior to 1948, the separatmn of
powers — leglslature executive
and ]udlclary inherited as 1t
was,; from the Enghsh Act of
Settlement of ‘1707, was strictly
enshrined in the South African
constitution  which guaranteed

| to judges their independence of

the executive,

This- achhevement-in England
was perhaps ‘the greatest tr1-
,2amph- over, tyranny and.it was
carried across the Atlantic by
the founding fathers of the
United States, who were astute
enough fo ensure that this divi-
sion of .labour was as perfect
as possible and to prevent one
"branch of the system from gath-
ering in 1ts hands all the impor--
tant premgatwes of sovereignty

| of struggle

none of these magistrates should, presiue
at any such trial. Nearly two-thirds-of-the
magistrates in the Durban area — about 30

out of 46 — were.affected .

Here was a clear ease of a segment of the
executive, the police, making a real at-
tempt to influence the course of justice 1n
the courts’ To his credit this time, the
mimister firmly accepted the recommen-
dation and his Department of Justice on
January 15, 1936 1ssued a statement ac-
cordingly, addmg that Mr Kobie Coetsee
had “on vartous occasions” expressed dis-
approval of briefing of magistrates 1n cir-
cumstances such as occurred in Durban.

In-their endeavours, therefore, to, sway
the views of magistrates, the pnhce have
been blocked by another segment of the
executive This 1s to the good However,
what 15 bad 1s there have been various
occasions when the mmster’s disapproval
of such improper behaviour has'been pro-
voked And it will be seen how the police,
who hardly need encouragement 1n trying
to mﬂuence the course of justice, will be
readily encouraged by ‘mimisterial state-
ments that “the government of the day
gives” the courts theiripower to judge .

It 1s well recogmzed by legal com-
mentators that judicial proceedings serve
to authenticate political action by the
state (See Otto Kirchheimer's-“‘Political
Justice” 1961 ) However, at the same time
courts can perform the: vital role of being
a bulwark between the: rights of the 1ndi-
vidual and the excesses of the executive,
For this reason the cuurtsjbecume thesite

.'.rl.l-.l.

(In-the second article, the role of the South-
African courts as mmpmts between the
executive  and civil liberties wall be

emammed )
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' The State should opt for pracusmg attorneys, rather than:
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‘ChooSe attomeys as
Supreﬂ me Court ju

y- Hannes de Wet

L

trates, for appointment to the Bench,to solve the demand for
SUpreme Court judges,-says Mr Roger Cleaver, president of:the
Association of Law Societles

“Magistrates are mevitably perceived as being part of the system
or the State For the sake of the independence of the judiciary,
practising attorneys should be:considered first,” Mr Cleaver told
The Star . -

He was commenting on rumours that magistrates were to be

“considered for appomntment as Supreme Court judges

ok

ot s y - EXTREMELY LIMITED CHOICE

“Mr Cleaver said 1t was true that the Bar could not continue to be

the only source of judges There were scarcely 800 practising advo-
cates 1n South Africa which meant that the State had an “extremely
Iimited choice”. But appointing magistrates to the Bench, Mr Cleav-
er said, was not the solution
 “Magstrates’ experience tends to be limted to criminal law and
they will be'seen as bemng part of the State The more than 6 000
attorneys are the logical alternative and several hundred of them
are senior partners in the larger legal practices

..“The argument that attorneys are not suifed for the Bench be-

acause they don’t have Supreme Court experience doesn’t hold water.

Any 'bnmpetent and experienced attorney will be able to study his
way 1ntu Supreme Court procedure fairly easﬂy,” he added
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BISHO — Mr Mbonis:
Sandi, 23, of Grahams-
town, has won his appeal
against his conviction
for wearing a Saawu T-
shirt at Hamburg in
January last year

Mr Chief Justice De
Wet, with Mr Justice
Pickard concurring, has
set aside Mr Sandr’s con-
viction and sentence

Mr Sandi had been
sentenced in the Zwelit-
sha Regional Court to six
months' suspended for
three years

Mr Chief Justice De
Wet said 1n his judgment
that he considered Mr
Sandi’s lack of know-
ledge that Saawu was
banned 1n Ciskel could
be reasonably true

The regional court had
heard that when Mr San-
d1 was arrested, a Lieu-
tenant Dyakophu had
asked him whether he
knew that Saawu was a
banned organisation
and he did not reply
Bowever, Mr Sand1 had
denied that he had been
asked whether he knew

J;ldge sets 3

T-shirt conviction

1t was an unlawful
organisation When
charges were put to him
at the police station he
had told the police he
did not know that 8aawu
had been banned and re-
peated that when he
made a statement to the
police The magistrate
held that the question
had 1n fact been put to
Mr Sand

Mr Chief Justice De
Wet said the magistrate
had found that the fai-
lure to explain to the
heutenant that he had
not known that Saawu
was a banned organis-
ation sufficed to show
that he had the neces-
sary wrongful intent

Apart from the fact
that the appeliant imme-
diately claimed his
ignorance of the banning
in Cisker at the police
station when notified of
the charge against him,
he repeated that he had
not known of the ban-
ning 1n his written state-
ment to the police the
next day

“Undue welght must

not be given to the fact
that he did not make a
statement to the lieuten-
ant It is the right of ev-
ery person arrested to
remain silent if he so
wishes,” Mr Chief Jus-
tice De Wet said

He said the magistrate
rejected Mr Sandi's state-
ment that he did not
know that Saawu had
been declared an tllegal
organisation 1n Ciskel
The magistrate said that
because Ciskel had been
independent for four
years Mr Sand1 should
not have assumed that
the law i1n Cisker and
South Africa was the
same

The magistrate said
the court was of the
opinion that 1f a person
wanted to visit another
country he must ac-
quaint himself with the
Iaws of that country If
he did not do so, he
could not fal! back on
the excuse that he had
not kKnown

Mr Chief Jusiice De
Wet said the maxim
‘“1gnorance of the law 1s

side

no excuse” had no vahd-
1ty 1n their law and if the
appellant was unaware
of the fact that Saawu
was a prohibited
organisation that fact
would be a good de-
fence

“] consider 1t would be
unrealistic and
unreasonable to require
a visitor to a foreign
country to acquaint him-
self with the laws of that
country I cannot envis-
age any tourist travell- |
ing through Europe ac-
guainting himself with
every law of every coun-
try he might visit Cer-
tain prohibitions are
common to all civilised
countries, but statutory
prohibitions can very
often be of such a nature
that a visitor would not
auntomatically realise
that a specified act
would be unlawful

“l consider that the
appellant’s lack of know-
ledge could be reason- |
ably true The conviction |
and sentence are accor-
dingly set aside” —
DDR ]
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“HITLER,” wrote Harvard Professor Lon
Fuller analysing the German judiciary of
the 1930s, “did not come to power by a
violent revolution He was chancellor be-
fore he became the leader

“The exploitation of legal forms started
cautiously and became bolder as power
was consolidated The first attacks on
the established order were on ramparts
which, if they were manned by anyone,
were manned by lawyers and judges
These ramparts fell almost without a
sirgggl)e" (1958 Harvard Law Review 630
a

The question arises as to whether our
Judicial ramparts have been defended as
tenaciously as they could have been, Some
South African judges have replied that,
given the sovereignty of Parliament, the
judges’ role 1s merely to interpret the laws
as laid down by Parliament As Judge L. C
Steyn, a former Chief Justice of South
Africa, once said

‘“The task of our courts — I would em-

phasize their only task — (1s) to ascertain
the 1ntention of Parliament as expressed

1n the enactment It would be an evil day
for the administration of justice if our
courts should deviate from the well-recog-
nized tradition of giving polities as wide a
berth as their work permits it 18 not our
function to write a codicil to the will of
Parliament ” (1967 Tydskrif 101 at 106 )
In analysing the experience of the Ger-
man judiciary during the naz: reign, the
eminent German jurist Professor Gustav
Radbruch considered that the argument
that the only task of the courts was to
interpret the dictates of Parliament, 1m-
plied that /

“"Law prevalls because 1t 1s law, and 1t 15
law 1f 1n most cases 1t 1s backed by power
which can make 1t prevail This concept of
law and 1its applicabiiity (we call 1t the
positivistic docetrine) rendered both law-
yers and the people defenceless against
the most caprieious, brutal and eriminal

statues ” (1973 South African Law Journal
234 at 244)

In South Africa there 1s a powerful
argument against the adoption of Judge
Steyn’s approach The oath a judge fakes
on accepting his appointment i1s that he
will “administer justice to all persons
alike without fear, favour or prejudice,
and, as the circumstances of any particu-
lar case may require, 1n accordance with
the law and customs of South Africa”

The *law and customs” clearly include
the rule of law, the reasonable control of
authority and the protection of individual
rights and liberties, all of which are
principles of the Roman-Dutch law. (Ben
Belnart, 1981 Acta Juridica, 62-3.)

A passive judicial approach to the ques-
tion of individual rights particularly in
cases of doubt, 1s eveh more difficult
to understand when the preamble to the
Republie of South Africa Constitution Act
of 1983 1s considered

The preamble states inter alia that our
goal 15 “to uphold Christian values and
civilized norms  and the equality of all
under the law and to respect and pro-
tect the human dignity, life, liberty and
property of all 1n our midst .”
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IN OUR first article we out-
lined how since 1948 the
whole trend of government
policy was towards the wd-
ening of executive power at
the expense of the judiciary
and even of the legislature
As an example of this policy
we cited a speech of Mr
Kobne Coetsee, the Munster
of Justice, on January 10,
1986, mm which he was re-
ported to have said inter
alia “Courts could make
such judgments because
‘the government of the day
had gwen’ them authority
to do so”. This, we ponted
out, was not in keeping with
the correct constitutional
postion

Mr Coetsee has since ac-
knowledged the correctness
of this principle, but has
iformed us that he had
been masquoted n the Cape
Tvmes of January 11 and

that the misquote had un-
fortunately not been pcked
up by his department

A full report of his speech
(i Afrikaans) with which
he has now kwndly provded
us, shows that he actually
stated *“The courts give
such judgments because the
state respects them and it s
the government of the day
which will ensure that the
rudgments are carried out ”

It s clear therefore that
the minaster said the courts’
authority to yudge proceeds
from the state and not from
the government

We wunreservedly accept
this correction — the error
was due to a faulty transla-
tion — and express our re-
grets from the conclusions
we drew as to Mr Coetsee’s
personal attitude to the con-
stitutzonal structure of the

country.

However the essential ar-
gument of our first article
was to stress that hastori-

cally since 1948 many mea-
sures had been put on the

statute book limiting the
scope and function of the
courts and mdeed at tzmes
stifling thewr efficacy-by
meeting judgments which }
favoured civtl liberties with |
new legislation or regula-
tions that, as it were, closed
the gaps

The purpose of this second
article s to examune how
the courts have over the
years and particularly now
under the emergency faced
the threats to their 7role
of protecting the imdwndual
against the state and fur-
ther to assess to what extent
that role is grounded upon
our Roman-Dutch heritage
and also upon natural law.

——— —

e

It can, for example, hardly be said that
detention without charge or irial is “a
Christian value” or *“a civilized norm”
And as for the right to be heard before
one 1s detained without trial — the aud:
alteram partem rule — it was said in the
English courts 1n 1723 (The King v The
University of Cambridge),

The laws of God and man both gwe the
party an opportunity to make his defence, if

he has any  Even God Himself did not pass
sentence upon Adam before he was called
upon to make his defence

In cases of doubt, it seems 1ncumbent
upon the judiciary to interpret legislation
and regulations in accordance with the
Jrisprudential principles of the judge’s
oath and the preamble to the constitution

Again there 1s the question to what de-
gree natural law 1s part of our inherent
system

In his “History of Roman-Dutch Law”
Judge J W Wessels, Chief Justice of the
Union 1n the twenties, said “We owe to
the theory of natural law far more than 1s
usually imagined to understand the
scientific development of the Roman-
Dutch law the student should never lose

sight of the fact that natural law or the law
of nature was the cornerstone of the whole

fabric ”

It 1s natural law which postulates that
certain standards of human behaviour are
unbreakable no matter what the statute
law may lay down

Natural law applies 1n most civilized

countries as 1t did 1n Germany before Hat-
ler came to power

“The freedom of a state to decade what 1s
law and what 1s 1njustice  1s not unlimat-
ed,” said a German court of appeal 1n 1952
mn finding a number of people gulty of
murdering Jews by aiding their
{ransportation to the notorious
death camps. The court rejeeted
their plea that they, were justi-
fied 1n acting 1n terms of the nazi
“laws”, however brutal “There
18,” the court said, “a certain fun-
damental sphere in law which
‘ cannot, according to general le-

gal conceptions, be 1afringed by
“any statute or any official act.”

““What of the South African judi-
cial record, particularly during
the past few years?

The most significant change in
Judicial attitude occurred 1n the
Komani and Rikhoto cases

Judge Leon there held that the court 1s
entitled to examine whether a police offi-
cer has a factual basis for his beliefthat a
person has committed or intends to com-
mit certain offences or 1s withholding in-
formation 1n relation to such offences. On
the strength of this finding a number of
Natal detainees were released

In a similar approach, the Eastern Cape
Supreme Court held that the Minister of
Law and Order cannot order an emergen-
cy detainee to be detained for longer than
14 days without affording the detainee a
right to be heard — 1n other words to make
representations as to why he should not be
detained further

In keeping with 1ts previous record of
using legislation to overrule judicial deci-
sions, the government almost immediately
amended the emergency regulations to ex-
clude entirely the right of a detainee to
be heard Following on this Mr Justice
Zietsman, 1n another case in the Eastern
Cape courts, held that the amending regu-
lations were valid and that detainees have
no right to he heard More recently the
Transvaal Supreme Court adopted the
same approach |

The Cape Supreme Court has heard six
cases arising out of the emergency (1 e.
since October 26, 1985) It has found for the
state 1n five and agatnst 1t 1n one.

Of the five perhaps the case of Omar and
Others v Minister of Law and Order and
Others 1s the most important. The point at
1ssue was similar to that in the Eastern
Province and Transvaal courts just men-

tioned.
The Cape court was asked to order the

release of detainees held in terms of the
emergency regulations because the minis-
ter had not given them an opportunity of
being heard The essence of the case was
whether the State President 1s empowered
by regulation to exclude the right to be
heard when the enabling statute, the Pub-
laic Safety Act, 1s silent on the 1ssue

Mr Justive Vivier, delivering the major-
ity judgment, said that the right to be
heard was a fundamental right in our law
but that 1 could be excluded by the State
President, as the Public Safety Act em-
powered him to make any regulation
which 1n his opimion was necessary to
restore law and order. .

By contrast Mr Justice Friedman could
find no elear indication in the enabling
statute that this fundamental procedural
right had been excluded and accordingly
held that the State Prestdent had acted
ultra vres 1n attempting to abolish this
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sfound’in favour.of the rights. of , = Thega judgments show all too clearly
‘migrant workers’to remain DET: - .that in many cases where the law 1s doubt-
manently in urban areas , ful or ambiguous, judges do have what has
""Sumilarly there:have beén been termed “a choice of law”” In" other
changes 1nthe courts’ approach words, the courts are not a pin table or slot
to labour relations. The recent machine. The records of the Appellate
‘Iransvaal decision concerning Dyyision are packed with divided judg-
the -Marievale Mines dispute 1n ments. . } -

whiek .Jlldgﬂ RJ Goldstone f Judge Vivier and Judger rMunnlk’ the
upheld the order of an Industrial . udge President who concurred with him,
[Court that.hundreds ‘of dis- georded against the detaimee’s right to-be
-missed -black miners who had pearg and to be released if he was de.
gone on a legal strike, be rein- prived of that right Judge Friedman de-
stated,”is a case 1n point. : _cided mn favour of the detainee’s having
.. In the area of e1vil hberties, - th;s right o 1
however, there does not appear . There 1s 1n South Africa no bill of rights,
to have been any major shift 1n no set of unbreakable principles guaran-
judicial thinking until 1985 ! teed by statutes — other than the very

In that year the Natal Supreme general statement in the preamble to the

Court was prominent un two 1983 constitution referred to above .
cases In the Maritzburg treason In America the Federal Supreme Court
trial the role of the presiding paq from the outset had full power to test
Judge, Mr Justice Milne, first in whether any law passed by the legislature
cutting down upon the discretion o constitutional or not. It 1s conceded
of the attorney general to refuse therefore that by contrast the South Afri-
bail and later 1n dealing with can courts labour nnder distinet restrie-
the state’s case with the greatest., {,ons.

measure of critrcal circumspec-: ' However, as some of the above Judg-
tion, proved to be vital in the ments have shown, there have been tangi-
collapse of the tenuous state ble moves to protect civil liberties on the
aoe agawmst 12 United Demo-  pasis of our common law' and upon the

cratic' Front leaders. principles of natural justice which, as we
- The courts generally appearto have seen, 1s a cornerstone of our system..
have been reluctant to exer C1S€ . This protection by the courts carries a
any form of judicial ¢ontrol OVET  major hape for freedom in the battle
police power of detention until  aoainst the excesses of police action
the decision in the N atal'case of  which has been so evident in the horrible
Kearney and Other v Minister of "months of the recent “unrest”.

| Law_andjOrder Will that hhpe be fulfilled?
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An overview of the American Bar As-
sociation’s two-day focus on the legal
aspects of apartheid has pointed to a
disturbing mmdictment levelled at the
role of the judicial officer 1n contempo-
rary South Africa.

The legal profession had to do all it
could to restore black confidence 1n the
imparttality of the courts as there was
an unhealthy polarisation m the coun-
try and the profession.

Writing the in"the latest 1ssue of De
Rebus, the magazine of the Associa-
tion of Law Societies of South Africa,
Profe<sor.Bhadra Ranchod, head of the
Department of Private Law, Universi-
ty: of Durban-Westville, highlighted
some aspects of the semnar held 1n
Washington DC in July last year,
among them the preparedness of many
South African lawyers to openly advo-
cate civil disobedience, q

The majority of speakers were black
practitioners whose perception of the
law and the enforcement agencies dif-
fered matenally from that held by
therr white colleagues

And judging .from. the attitudes of
some of the speakers, there was a real

" danger that blacks were losing confi-

dence In the legal system
They had no say at parhiamentary
level and appeared to be outsiders 1n

“*Apartheld and the legal systemr

Black confide
‘in courts need

C€(

the admimistration of justice where all
judges, magistrates, prosecutors and
State officials are whites, said Profes-
sor Ranchod

Speakers saw the new Constitution
as perpetuating apartheid and support-
ed civil disobedience as a legitimate
means of effecting change

They argued that the Government
not only lacked authority, but was
unresponsive to demands to effect
change peacefully

It had instead enforced laws which'
were unjust and violated individual
dignity

CONSEQUENCE

The current wave of violence was
perceived as a direct and predictable
consequence of the denial of fundamen-
tal rights to the majority of people.

Black' attorneys said they 'experi-
enced difficulties 1n securing articles.

They said they often had to return
home annually causing msecurity, and
there were obstacles 1n setting up of-
fice near the courts which were Usually
in the white areas. Many did so.1llegal-
ly and faced prosecution 1f caught.

Professor Ranchod added’ that the
organised profession should- demon-
strate its concern for the black lawyer
by expressing 1ts support for the elmi-
nation of discrimnatory laws.

#1
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THE Pan Africanist

Congress has appealed
1| to the security council of
i § the United Nations to
‘i help save the lives of six
! | Sharpeviile residents
o wWho were sentenced to
§ death last year for killing
| acouncilior.

The six are Theresa
Ramashamula, Mo;a-,
lefa Regmald Sefats
Oupa Moses Diniso
Rexrd Maiebu Mokoena,

{

i Duma Joshua Khumal
_ j and Francis Don M

i B kgesi

|

!

a

They were convicte
and sentenced to death %0
m the Pretornia Sg preme \f’\
Court for allegediy kili-
ing Mr Jacob Khuzwayo %
Dlamini, former de puty
mayor nf Sharpeville,
during disturbances 1n
1984, ﬁ’

At a security council
meeting held at the
weekend to consider the
“situation in South Afn-
¢ca,”the PACsaid
“Over the past two
decades more than 100

PAC members have
been executed,”
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W ASHINGTON — Lawmakers and security forces
were to blame for much of the deprivation and viola-
ttons of human rights in South Afriea, according to a
t'nited States government report 1ssued last night

It accused police of often using excessive force
during demonstrations and “arbitrary” use of deten-
tion powers in the state of emergency

The review also tackled the Group Areas Act, the
'nternal Security Act, the Criminal Procedures bnr
1nd other laws

The report said that in spite of recent changes 1n
“outh Africa, “discriminatory laws and practices are
voven throughout the fabric of life, notably 1n the
« onstitution, itself” .

The 20-page report, one of the longest chapters 1n
4 bulky review of human rights practices 1n most
« ountries worldwide, was released yesterday by the
state Department’s Bureau for Human Rights and

[uman rights repor

Humanitaran Affairs Tm\@%

It said South Africa’s Emnw .EH. y suffered from
“pervasive, legally-sanctioned racial discrimina-
tion”

Indians and coloureds also suffered extensive ra-
cial discrimination, but to a lesser degree,

“Against a backdrop of slow, incremental change
and a deep economic recession, political discontent
and ferment increased nmem_“Emzw in the nation’s
black and coloured townships during 1984-83,” the
report said

Police often quelled demonstrations with excess-
1ve force, using teargas, birdshot, whips and rubber
bullets, the report said

:m._.arpm haye also used live ammunition to dis
perse demonstrators,” the report noted

Because of restrictions last year on other forms of
gatherings, fung Eh’wnmam a ppugipal means for

_.m..Un.F

blacks to express discontent, the report said

Many people had disappeared, reportedly into po
lice custody, for long periods

Some mussing for a long time were suspected by
friends and associates to have been killed by security
forces

Security laws, particularly the Internal Security
Act, allowed police “considerable latitude and gen-
erally unsupervised discretion 1n the arrest and de-
tention of suspects, and 1n the interrogation of de-
tainees

Lengthy periods of detention, during which auth-
orities are not obliged by law to present formal
charges, are a frequent occurrenge and offer consid-
“erabie potential for police abuse of detainees ”

The report continued “Much black township vio-
* lence — 1n particular, attacks on the homes and per-

sons of black policemen and township Government
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violence

officials — was probably 1nspired, at least in part, by
the ANC, whose current public strategy 1s to render
the townships ungovernable and to attack so-called
‘collaborators’ in the black commumty ”

Despite substantial reforms in the area of petty
apartherd, substantial social segregation still exist-

ed

” “Social segregation, however, 1s being enforced
with less rigidity than has been Em case 1n the past
Em 1s gradually becoming a matter of local option,”
ther eport said
iPress freedom had deteriorated in 1985, even
though the Press continued, when possible, to engage

in “vigorous criticism of the Government and 1ts po-

“heies >

The government had used laws circumscribing
Press freedom “in such a way as to ensure a degree
of self-censorship”, the report said

sl "l e el
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court guide ;7
helps layman

The implementation df small
: elalms courts i Seuth ‘Africa
promuses to satlsfy an urgent
need to settle minor civil dis-
putes 1n an informal manner

L

The flrst of thewsmall elalms
eeurt hearmngs 1n the Johannes—
burg magisterial district: will. .

t

el
™

’,J

1_},%‘.-.
| be held today at the City Hall A comprehensive, “f user’s
" At the official opening, which guide, “The Small’ +Claims

starts at 5 pm, a mock hearing
'will be held to demonstrate to
the public how the “peeple S
, Jcourt” operafes .. .

. Court”, has recently been pub-
lished by the director of the
Unisa Legal Aid Centre Mr I M
Bredenkamp, to explain f{o the

1y,

N Thereafter hearmgs* *wﬂf’ be

"heard at the Hillbrow Magis-

f’trate S Ceurt daily,, from 5 pm

g0 7 pm: until Mareh 4 ,A new

Flat

1 f

t

venue wﬂl be: feund after that
dﬂt& s ﬁ*
T Ko date 51 summenses have

“been issued. .., .
¢+ TMatters set dewn on the roll

_‘iHas:week cover a'range of dis-

. layman the operation andﬁlegal
.implications of the court 'ﬁ

“Pre-trial preparatlen 1S
probably the most 1mpertant
factor m wmnmg a ease 1n
court Before mstltutmg a
claim a person should ak Do
I have a right? Was there La VID-
lation of this right? Do I hay;

¥ remedy?,” advises Mr Breden-
putes A - . kamp L ]

3 -*, %,
ﬁﬁif& hPEBSONAL LOAN : At the launchi of the book, the
persen 15'being sued' for al-

chairman of the centre, ]F_’refes-
**‘ Egﬁ'dlY failling to settle a per- sor Marinus Wiechers, said.
" sonal: "loan A ,car-owner 15

“Our lives are demlnat d by i
‘ lelan'nung R220 spent on repars law However, when theford-
aiter another motorist, re-,

nary man wants to enferee his
versed info his car A seeretary;,;.

rights, he 1s often eenf ronted
$ays her employer, an attorney, with intricate court preqédures
owes her a 13th cheque An ar-

and the prospect of high epst
tlsan has alleged that a hard-
ware store has not paid him for

e e S iyl

“It 1s hoped the institution of

a pamnting contract _ the small claims courts will
Compared to the mine other " herald a new and exciting era

centres countrywide, where of making legal action both ac-

these “mght courts” are al- cessible and understandable

ready, in.full swing, Johannes-

burg’s small' . claams . court Some pomnts to remember

are ‘
- opened t0-a slow start on Jan- L
uary 2. s e ®Claiams may not exceed
By January 23 only 10 f‘tm'j, R1000 o ,
monses had been 1ssued  * * ® No action may be nstituted

n1t1ated last year, the small

| -claungscourts 1startriumph for
these seekmg ‘redress without

. the costs.or eomplesltyr of nor-
vf mal itsgation .5, 4 {m,_,t
! New. cases may be referred
. to the Clerk of- the: Johannes-
burg Maglstrate 5 Gpurt Regm

‘ 1026 : e,

At present ]urlsdletlen of the
, court 18 restricted te:these peo-
le living or werkmg In, Jehan—
F» esburg, alternatn.rel'j,r --—- If the' "
_matter aroSe in the maglstenal 4
dlstrmt J ,. ok

_;—'_._.“-H__

agamst the State

@ The court has no jurisdiction
1n matters where damages are
sought for defamation, mal-
‘ cleus prosecution, wrengful 1m-
prisonment or arrest, seduction
or‘breach of promise to marry

-, 1@4df.a court believes a case

" ,coptains dlffleult questions of

la Which eannet,.,be adequate-
E}JalrlyJr deelded b’y 1t, pro-. I

eee

dings ) may be stepped g

— e —— -_—

1
I

g
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Mr Ralph Zulman SC (front)
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and Mr Edwin Letty are sworn in as commissioners by

plains procedure
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of Johannesburg, Mr O A De Meyer, at the first hearing of the Johannesburg Small Claims Court in the

small claims ¢l

. N
The first sitting of the’ much-publiciSed
Johannesburg “mght court” yesterday
was an antichmax for the numerous 1n-
vited guests when neither of the ex-
pected hearings reached the court
room

But, mn place of the first real small
claims courtihearings, a short mock
trial was staged in the City Hall to
demonstrate how the .court would
work 4

Of the first-two expected hearings,
one was settled out of court Litigants
in the other — a claim for the repay-
ment of aloan — did ‘hot’' turn; up
and the matter was postponed znglef-

intely JE

In the mock trial, Mr Jan 'Bﬁyéﬁer
complaned that ‘a radio he had bought

" from a radio shop did not work-when

he took 1t home Ty
He was awarded the full 'cost;of 1,;c%}ma'
radio by the commissioner, {Mr,Edwn
Letty, who explamed eachstige. ofithe
proceedings A T
He asked each of the hiigants to re-
late his story, questioned them and 1n-
vited them to ask each other questions.
When they had fimshed, he explamned
that he would consider the merits of
the case before giving judgment, ad-
ding jokingly
“At this stage T would adjourn the
court and rush off to see what if says.an

/ tho hank *

City Hall last night.

Mock trial illustrages
o S
robust approach of(>s»

‘-‘i

(5 t '

A robust approach to justice was re-
quired Judgments would tend to be
given without postponements, he said

Mr Letty and Mr Ralph Zulman SC
were sworn In as commissioners by
Johannesburg’s Chief Magistrate, Mr
O A de Meyer

Speaking during the opening cere-
mony, Mr Zulman said the court had

come into existence after a recommen-
dation by the Hoexter Commission,

INTIMIDATING

The commussion had suggested the
man in the street felf “lost 1n an alen
world” amd the complicated proce-
dures, lengthy forms and intimidating
atmosphere of the traditional court-
Toom,

Author William Thackeray had wrii-
ten that courts were ‘“sties for fatten-

ing lawyers’| gs s »

The “mght court” should be none of
these things

Lawyers would not be permitted to
take part and consequently proceed-
ings would be “free, to all ntents and
purposes,” Mr Zulman said

Speakers stressed the small claims
court was a public service

Future hearings will be at the Hill-
brow Magistrate's Court daily from
5 pm to 7 pm and are open to members
of the public

Personal

debt to be-

disputed

The Johannesburg.small
claims court 1s now
well under way and its
second hearmg tomght
immvolves two neigh-
bours who could not
settle a dispute over a
personal debt

The hearmg will the first
held at the Hillbrow
Magistrate’s Court.

Mr Sam Bekier is sung
Mr Werner Nordmann,
both of Orange Grove,
for R1000 This 1s the
maximum claim al-
Jowed in the “‘night
courts”

Mr Bekier alleges he lent
Mr Nordmann the
money last November
and received a prom-
1ssory note that Mr
Nordmann would
repay the debt within

four days.

“As soon as, I heard the
small claims court an-
nounce it would be
operating in ‘Johannes-
burg, I got quick to
stake my elaim,” Mr
Bekier said.

“This 1s probably why my
case 18 the first to be
heard in Hillbrow.

“T am impressed with the
speed the claim has
come to court and 1t
hasn’t cost me a cent,”
he added.




- which

that

others South Africa 1s

s sundergoing a process of revolution

By this 1s meant a revoluiion in
government
»,Whichever view 1s correct, what
1sh}lncuntrnvert1ble 15 that since 1948
South Africa has been undergoing a
‘revolution of a different kind — a
revolution 1n the qualty of, and
sattitude of the Government fo, the
“law of the country

As long as the courts are required
1o serve 1n the battle for legitimacy
the South African
tGovernment is wagmng with the
African National Congress and
other opposition groups, so long will
the courts be tolerated

Should the battle be lost, the
:courts will be 1n danger of losing all
their mdependence and bhecoming
direct mstruments of government

We have only to recall the

: attempt made by the Government

1n the early ’50s when, unable to get
the required two-thirds majority to
remove the coloured voters from
the common roll, they endeavoured
to set up a “High Court of
Parliament” which was no more
than the legislature disguised in
judimal garb and to which an
appeal would have lam from the
Appellate  Division’s  decisions
adverse to the Government

Though this attack on the
judiciary failed, 1t did not curb the
executive appetite

The tendency to executive
expansion 1s typical of authoritarian
regimes, be they commumst or
fascist Article 112 of the Soviet
constitution provides “The judges
are mdependent and shall be
subordinate only to the law,” but it
does not say how this independence
1s achieved More correctly, they
are ndependent of everything
except the supreme party organs

Judicial  admmistration  thus
becomes a mere aspect of the

_ general policy of the day and no

: judge dare give a decision against

the.demands of the regime

» * In"* Germany, Hitler empowered

the Reich’s Mimster of Justice “to
bmld up the Nationalist-Socialist

admimstration of justice 1n
accordance with my instructions

1n so downg he may depart from the
existing law”

In 193¢ hundreds of men In
Germany, suspected by Hitler of an
attempted coup, were shot without
charge or trial None of the
gummen was punished

In the Reichstag  shortly
afterwards, Hitler said “For ‘24

1‘I!t 1s claimed by some and demed by

In this article, the first of
two, GERALD GORDON
QC and DENNIS DAVIS,
Associate Professor in the
UCT Law Faculty, outline
how since 1948 the whole

trend of government peolicy

was towards the widening
of executive power at the
expense of the judiciary

and even of the legislature.

telling him the reason for his
detention, except to quote some
section of their regulations

And an example of “laws” made
by the police 18 the absurd decree,
unparalleled save behind the Iron
Curtain or in Nazt Germany, 1ssued
recently by a.  Divisional
Commuissioner of Police, Brigadier
C Swart, under the emergency
regulations
, He banned visual protest such as
“Troops out of the Townships”

T-shirts and car-stickers like
“Apartheidd 1s the Emergency”,
“Equal Education” and “End

Conscription”, offenders faced a fine
of up to R20000 or imprisonment
for 10 years Happily, the Mimster
withdrew the decree almost
immediately

The attitude of the Government
towards the courts and the laws
they apply 1s one which 18
regrettably contagious, and rubs oif
fromx the’ higher ranks on to lesser
figures in the huerarchy  § )

Thus when Mr Carter Ebrahim,
the Mimster of Education and

Culture 1  the House of
Representatives, defeated the

recent teachers’ application In the
Supreme Court for pupils and
students to write supplementary
examnations, he boasted that the
decision proved that “I have
authority” and “we will put an end
to this kind of thing where they (the

teachers) believe they have
authority to  challenge  the
Minister”

In fact, so far from being “a

M

In Germany, Hitler empowered the
Reich’s Minister of Justice “to build up
the Nationalist-Socialist administration
of justice in accordance with my
instructions ... in so doing he may

depart from the existing law”.
f

hours I constituted myself the
Supreme Court of Germany” He
was more than that, he was
investigating  officer, prosecutor,
judge, executioner

Under our present state of
emergency, declared on July 31 1985
and extended to the Cape on
October 26, anyone can be arrested
without trial and ndefimtely
detained on, as Mr Justice
Kannemeyer said 1 a recent
Eastern Districts judgment, the
action of a “raw recruit” n the
army or police

This, of course, sets the power of
the courts to protect the rule of law
and civil Iiberties at nought And
there 1s no power to pumsh the
member of a force who does the
arresting because the emergency
regulations mdemmfy his actions
unless committed 1n bad faith

The powers of the police are
enormous They are mvestigating
officers, prosecutors, judges and
executioners, and they make thelr
own laws (regulations)

They can detamn a person without
charge or tnal, keep mm locked up
for as long as they like and then
release him, nfl:en without even

vindication of  pohey”  (also
claimed), the judgment ncluded
expressions of “great regret” on the
part of the judges at the situation
and of “genuine sympathy for
innocent vietims of the
circumstances”

Before 1948, the separation of
powers — legislature, executive and
yudiciary — nherited as 1t was from
the English Act of Settlement of
1707 — was strictly enshrined 1n the
South African constitution, which
guaranteed to  judges their
independence of the executive

This achievement 1n England was
perhaps the greatest triumph over
tyranny and 1t was carried across
the Atlantic by the founding fathers
of the Unmted States, who were
astute enough to ensure that this
division of labour was as perfect as

possible and to prevent one branch

of the system from gathering 1n 1ts
hands all the important
prerogatives of sovereignty

But 1in South Africa, in statute
after statute — as to citizenship,

group areas, population
registration, suppression of
communisim, Bantu authorities,

native law consolidation and s0 on

administrative powers were
widened at the expense of the
judicature

It was a tendency seen elsewhere,
for example 1n the England of the
’30s where'Lord Justice Hewart was
provoked into writing us “The New
Despotism” But nowhere m the
Western community has this leaning
to “despotism” been as forceful as
1n South Africa, and all 1n the cause

aspects of the unrest combined with
a video presentation

The Judge President of Natal, Mr
Justice Milne, appointed three of his
judges to examine the material
presented at the lectures

They were unammous 1n the view
that no magistrate,who attended the
gathering should preside at the tnal
of a political offence arising out of
the unrest or invelving the ANC, the

When the Minister of Education and
Culture in the House of Representatives
defeated the recent teachers’ application
in the Supreme Court for pupils and
students to write supplementary
examinations, he boasted that the

decision proved

T

that “I have authority” -
and “we will put an end to this

kind of

~ thing where they (the teachers) believe
" | they. have authority .to challenge the

Minister”.

_M

of consolidating and promotng
apartheid

The culmnation of the process
was the Public Safety Act of 1953,
preparing for the declaration of
emergencies In which the three
powers could be concentrated as
now 1n the hands of the executive,
and particularly of the police

Meanwhile, the onus of proof 1n
criminal trials of political content
was shifted 1n many statutes to the
accused to establish his innocence

Then, after many 1invasions of
private rights and civil lhiberties,
there came on to the permanent
statute book between the iwo
emergencies, 1960 and 1985, the
greatest invasion of them all —
detention without charge or tnal,
first for 90 days, then for 180 days
and finally without lIimut

In step with the legislative
changes restricting the functions
and powers of the courts, the
attitude of many 1n and around the
Government towards the role of the
judges and the rule of law became
imcreasingly antagonistic

For example, when 1n the early
'50s the Appellate Division rejected
the implementation of a policy of
racially separate amenities which
were “unequal’, many members of
the National Party, incensed at this
blow to apartheid, condemned the
decisions

Thus Mr GF van L Froneman
MP (later the Administrator of the
Free State) said “If the Appeal
Court wanted to be treated with
respect, 1t should give decisions
interpreting the sentiments of the
people who stood supreme in the
country” (House of Assembly
Debates Vol 82, col 2044, 20/8/1953 )

In other words, the courts are to
be the vocal organs of the people,
representing and vindicating the
policy of the ruling party This 18 1n
effect what Mr Ebrahim has stated
1n 1986

A threat of another kind to the
administration of justice should be
mentioned It mvolves the recent
giving by the police of lectures to a
number of magstrates on certain

UDF or any orgamsation 1dentified
in the lecture notes as being
responsible for such alleged
offences

They said it was “objectionable”
that special arrangements were
made for the police to present the
material Mr  Justice Mine
endorsed ther views and
recommended to Mr Kobie Coetsee,
the Minister of Justice, that none of
these magistrates should preside at
any such trial Nearly two-thirds of
the magistrates in the Durban area
— gbout 30 out of 46 — were
affected

Here was a clear case of a
segment of the executive, the police,
making a real attempt to nfluence
the course of justice 1n the courts
To his credit the Mimster firmly
accepted the recommendation and
his Department of Justice on
January 15 1ssued a statement
accordingly, adding that Mr Coetsee
had “on  varlous  occasions”
expressed disapproval of briefing of
magistrates In circumsiances such
as occurred wn Durban

In theiwr endeavours, therefore, to
sway the views of magistrates, the
police have been blocked by another
segment of the executive This is to
the good However, what 15 bad 1s

that there have been various
occasions when the Mumster’s
disapproval of such mproper

behaviour has been provoked

It 15 well recogmsed by legal
commentators that yudicial
proceedings serve to authenticate
political action by the State (See
Otto  Kirchheimer's  “Political
Justice” 1961) However, at the
same time courts can perform the
vital role of bemng a bulwark
between the rights of the individual
and the excesses of the executive

For this reason the courts become
the site of struggle

©® TOMORROW: The authors
examine the role of the
South Africuan couris as a
bulwark hetween the
executive and civil liberties.
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A COMMUNITY, i¢ader con-

insulting .a Prince. Albert
magistrate had his sentence
-and conviction set aside on

Cage Town -. o sty o

. Miss Justice van ‘den He-

everjsaid the presiding mag-
1strate 1n the case, Mr J A
Nel{ihad made “blunders 1n
s reasoning” and showed “a
lackyof objectivity” o
¢ P Eovy
. “He accepted that all the
others were angels and only
the. accused was a devil,” she
sald | 4 :

In June 1985 Mr Jan Schoe-
'man,ﬁﬁﬁ, of Enshin Street,
Prince Albert was fined R90
(or 60 days) and sentenced to
a further three months’ im-
prisonment, suspended for
three years. '~ |
:, The court found that a let-
terihe sent to the police, In
which he alleged that a,mag-
.Istrate, Mr D J Pretorius, was
neghgent, biased, irresponsi-
| ble, behaved badly 1n front of
the community and-twisted
the law, had imparred Mr
Pretorius’s digmty .
'+ Miss Justice van'den He-
{ ever said she, was surprised
. that the magistrate claimed
his digmty was impaired | -

2“It was a relatively inco-
herent letter written by a not
well-educated coloured man,”
she said

o
11

(Sclence, 1 my opmnion, would
have to be exceptronally thin-.
skmned to feel his honour was
hurt by a letter like this that
was sent privately to the po-
lice and not widely pub-

' lished ” |

~ 'Mr Schoeman, who oftep
acted as a spokesman for his
community, gave evidence
'which’showed that he was
“convinced” there were
grounds for-his complaint
against the magistrate, ‘-

1F 4 i.“ ¥
1 I

However, no_attempt. was

victed of ' crimen' imyuria for

~appeal In_ the Supreme Court, -

Mr. Jan Schoeman —
sent’ letter to police.

oy

made to investigate these
complaints

: - onpis * 0 IE 1 bel 1
¢ Someone with a clear cop: ' . If Mr Schoeman believed 1n

good faith the allegations 1n

Jus letter he could not e

guilty of crimen njuria

The decision to allow Mr

Pretorius to give evidence 1n |

camera “surprised” the judge

“I know of no justification
for this It appears to be pri-
ma facie an wrregularity ”

Because of Mr Nel’s “blun-
ders” 1n his reasoning the
conviction and sentence were
set aside, i J

Mr Acting Justice Griessel!
concurred:: -
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“Hitler,” wrote Harvard’s Professor
Lon, Fuller analysing the German
Jjudiciary of the 1930s, “did not come
to power by a violent revolution. He
was chancellor before he hecame
the leader

“The: exploitation of legal forms
started cautiously and became
bolder as power was consolidated
The first attacks on the established
order were on ramparts which, if
they were manned by anyone, were
manned by lawyers and judges.
These ramparts fell almost without
a struggle” (1958 Harvard Law
Review 630 at 659.)

The question arises as to whether
our - Judicial ramparts have been
defended as tenaciously as they
could have been Some South
African judges have replied that,
given the sovereignty of
Parhament, the judges’ role 1s

merely to interpret the laws as laid:’

down by. Parliament

As Judge L C Steyn, a former
Chief Justice of South Africa, once
sald “The task of our courts — I
would emphasise their only task —
(18) to ascertamn the intention of
Parltament as expressed in the
enactment, It would be an evil
day for the admimstration of justice
1f our courts should deviate from
the well-recognised tradition of
giving politics as wide a berth as
therr work permits. It 1s not our
function to wnite a codicil to the

wil of Parliament” (1967 Tydskrif
101 at 106)

In analysing the experience of the
German judiciary during the Naz
reign, the eminent German jurist,
Professor Gustav Radbruch,
considered that the argument that
the only task of the courts was to
Interpret the dictates of
Parliament, imphed that

“Law prevails because 1t 1s law,
and 1t 1s law if 10 most cases 1t 1s*
backed by power which can make 1t
prevail This concept of law and 1its
applieability (we call, 1t the
positivistic doctrine) renidered both
lawyers and the people defenceless
agamst the most capricious, brutal
and criminal statutes” (1973 South
African Law Journal 234 at 244)

In South Africa there 1s a
powerful argument against the
adoption of Judge Steyn’s approach
The oath a judge takes on accepting
his appointment 1s that he will
“admimster justice to all persons
alike without fear, favour or
prejudice, and, as the circumstances
of any particular case may require,
1n accordance with the law and
customs of South Africa”

The “law and customs” clearly
include the rule of law, the
reasonable control of authority and

c
-
)

the protection of individual rights
and ’liberties, all of which are
principles of the Roman-Dutch law
{Ben Beinart, 1981 Acta Juridica
62-3.)

A passive judicial approach to the
question of i1ndividual rights
particularly 1n cases of doubt, 1s
even moré difficult to understand
when the preamble to the Republic
of South Africa Copstitution Act of
198315 considered

The preamble states, mnter alia,
that our goal 1s “to uphold Christian
values and civilised norms and
the equahty of all under the law
and to ‘respect and protect the
human digmty, life, liberty and
propertyof all in our midst . .”

It canmfor example, hardly be

Detending SA’
dicial rampart

In Part One, yesterday, GERALD GORDON
QC and DENNIS DAVIS, Associate Professor
in the UCT Law Faculty, outlined how since
1948 the whole trend of government policy
was towards the widening of executive power
at the expense of the judiciary and even of

the legislature.

Today, in the second article, they examine
how the courts have over the years, and
particularly now under the emergency, faced
the threats to their role of protecting the
individual against the State. They also assess
to what extent that role is grounded upon the
country’s Roman-Dutch heritage and alse

upon natural law.
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sard that defenfion without charge
or tnal 1s “a-Christian value” or “a
civilised norm”. And as for the right
to be heard before one 1s detained
without tnal — the aqud: alteram
partem rule — 1t was said 1n the
English courts in 1723 (The Kmng v
The Unmiversity of Cambridge)

“The laws of God and man
both give the party an
opportumity to make his defence,
1f he has any Even God
Himself did not pass sentence

upon Adam before he was called
upon to make his defence”

In cases of doubt 1t seems
incumbent upon the judiciary to
interpret legislation and regulations
In accordance with the
jurisprudential prineciples of the
judge’s oath and the preamble to the
Constitution

Again there 15 the question to
what degree natural law 1s part of
our 1nherent system

In his “History of Roman-Dutch
Law”, Judge J W Wessels, Chief
Justice of the Umon 1n the °20s,
said “We owe to the theory of

natural law far more than 1s usually

imagined To understand the
sclentific development of the
Roman-Dutch law the student
should never lose sight of the fact
that natural law or the law of
nature was the cornerstone of the
whole fabric”

It 15 natural law which postulates
that certain standards of human
behaviour are unbreakable no
matter what the statute law may
lay down

Natural law applies 1n most
civilised countries as 1t did in
Germany before Hitler came to
power

“The freedom of a State to decide
what 15 law and what 1s injustice
18 not unlimited,” said a German
court of appeal 1n 1952 1n finding a
number of people guilty of murdering
Jews by aiding their transportation
to the notorious death camps

The court rejected their plea that
they were justified 1n acting 1n
terms of the Nazi “laws”, however
brutal “There 1s,” the court said, “a
certain fundamental sphere 1n law
which cannot, according to general
legal conceptions, be nfringed by
any statute or any official act ”

What of the South African judicial
record, parficularly during the past
few years?

The most significant change 1n
Judicial attitude occurred in the
Komani and Rikhpto cases where

the Appellate Division found in
favour of the rights of migrant
workers 10 remain permanently in
urban areas

Similarly there have been
changes in the courts’ approach to
labour relations The recent
Transvaal decision concerning the
Marievale Mines dispute in which
Mr Justice R J Goldstone upheld the
order of an Industmal Court that
hundreds of dismissed black miners
who had gone on a legal strike, be
reinstated, 1s a case 1n point,

In the area of civil liberties
however, there does not appear to
have been any major shift in
Judicial thinking unfal 1985

Last year the Natal Supreme

Court was prominent 1n two cases
In the Maritzburg treason trial the
role of the presiding judge, Mr

Justice Milne, first in cutting down
upon the discretion of the Attorney-
General to refuse bail, and later in
dealing with the State’s case with
the greatest measure of eritical
circumspection, proved to he vital
In the collapse of the tenuous State
case agamnst 12 Umted Democratic
Front leaders

The courts generally appear to
have been reluctant to exercise any
form of judicial contro! over police
power of detention until the deciston

In the Natal case of Kearney and
Other v Minister of Law and Order

Mr Justice Leon there held that
the court 1s entitled to examine
whether a police officer has a
factual basis for his belief that a
person has committed or intends to
commit certain offences or 1s
withholding information in relation
to such offences On the strength of
this finding a number of Natal
detainees were released

In a similar approach, the
Eastern Cape Supreme Court held
that the Mimister of Law and Order
cannot order an emergency
detainee to be detained for longer
than 14 days without affording the
detainee a right to be heard
— in other words the opportunity to
make representations as to why he
should not be detained further

In keeping with 1ts previous
record of using legistation to
overrule judicial decisions, the
Government almost immediately
amended the emergency regulations
to exclude entirely the right of a
detainee to be heard

Following on this Mr Justice
Zietsman, in another case 1n the
Eastern Cape courts, held that the

amending regulations were valid
and that detainees have no right to
be heard. More recently the

Transvaal Supreme CnuggfadUpted:

the same approach .

The Cape Supreme Court has
heard six cases arising out of the
emergency (sitnce October 26 1985)
It has found for the State 1n five and
against 1t 1n one o

Of the five perhaps the case of
Omar and Others v Mimster of Law
and Order and Others 1s the most
mmportant The point at i1ssue was
similar to that in the Eastern
Province and Transvaal courts just
mentioned

The Cape court was asked to
order the release of detainees held
in terms of the emergency
regulations because the Minister
had not given them an opportunity
of being heard The essence of the
case was, whetler gliekState

President 1s empowered by |
regulation to exclude the right to be

heard when the enabling statute, the
Public Safety Act, 1s silent on the
1ssue -t

Mr Justice Vivier, delivering the
majority judgment, said that the
right to be heard was a fundamental
right in our law but that 1t could be
excluded by the State President, as
the Public Safety Act empowered
him to make any regulation which
1n his opinion was necessary to
restore law and order .- .

By contrast, Mr Justice Friedman

L4

could find no clear indication 1n the
enabling statute that thiks
fundamental procedural right had
been excluded and accordingly held
that the State President had acted
ultra 1ires in attempting to abolish
this right by regulation

These judgments show all too
clearly that in many cases where
the law 1s doubtful or ambiguous,
Judges do have what has been
termed “a choice of law” In other
words, the courts are not a pintable
or slot machine The records of the
Appeliate Division are packed with
divided judgments

Mr Justice Vivier and Mr Justice
Munnik, the Judge President who
concurred with him, decided against
the detainees’ right to be heard and
to be released 1f they were deprived
of that right Mr Justice Friedman
decided in favour of detainees
having this right

There 15 1n South Africa no Bill of
Rights, no set of unbreakable
principles guaranteed by statutes —
other than the very general
statement 1n the preamble to the
1983 Constitution referred to above

In America the Federal Supreme
Court has from the outset had full
power to test whether any law
passed by the legislature was
constitutional or not It 1s conceded,
therefore, that by contrast the South
African courts labour under distinct
restrictions

However, as some of the above
Judgments have shown, there have
been tangible moves to protect civil
liberties on the basis of our common
law and upon the principles of
natural justice which, as we have
seen, 1s a cornerstone of our system

This protection by the courts
carries a major hope for freedom In
the battle against the excesses of
police action which has been so
evident 1 the horrible months of
the recent “unrest”

Will that hope be fulfilled?
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Botha to cut, ¢
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STATE President PW Botha is to be
given wider powers enabling lum to by-
pass Parliament to suspend laws and cut
through red tape umpacting on busmess
gﬁd impedmg economic development 1n
In terms of the Temporary Removal of
Restrictions on Economic Activities Bill
tabled in the House of Assembly yester-
day, Botha will, by proclamation, be able

to suspend any legislation which in his
| opmion 1mpedes economic progress or
competition in the field of commerce.
These extraordinary powers are to be

' granted for three years, but may be ex-

tended by Act of Parliament if the need
exists
The primary purpose of this new draft

—— -
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CHRIS CAIRNCROSS

legislation 1s to facilitate and speed up
the participation of the small entrepre-
neur and the mnformal sector in the eco-
nomy

Areas over which Botha may exercise
this executive power mclude

Requirements for the registration and
licensing of businesses, undertakings, -
dustries, trades and occu{)ations, and the
employment and use of land and prem-
1S€8,

Registration of employees;

Payment of contributions to the Un-
employment Insurance Fund and the
Workmen’s Compensation Fund,

ries,
Regulation of conditions of service and
working hours and the days on which and
times when business may be done,
Supervision of and use of machines;
Protection of the health and safety of
employees;

(] Health requirements with which
premises and builldings on or in which
activities are carried out;

restriction on, the erection of dwellings,
buldings and other structures,

within, from and to a specific area;
The establishment of towns and town
planning.

The prohibition or regulation of, or-

The conveyance of persons and goods

e
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SA may get night ¢
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PABLI}LMENT — After the success of small

"*:clalms courts, the Government was considering

startmg night courts for smali offences, Mr Kobie
Cnetsee Minister of Justice, said yesterday
Replymg to the Second Readmg debate 1n the
House on Justices of the Peace and Commussion-
ers of Oath Amendment Bill, he said normal mag-
1strates’ courts were “mundated and heleaguered”

—.and small trials could be decided by mght
cnurts

[P

He said he also had 1n mind traffic nffenr:es for
trial at these courts which.could well be presided
over by justices of the peace (JPs) ;

The Mimster said exclusion of Members of Par-
hament from holding JP appointments was nec-
essary as the division between political power
and judiciary must not only exist but seen to
exist

JPs would be appointed in all districts, he said
— Sapa
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Claims ap:

had no time to look into the

By MARTIN NTSOELENGOE .
allegations of misconduct

AFFIDAVITS by Munsie-
ville and Kagiso residents
against the Law and Order

inst

Minister and Defence Minis- H court this week, Law and
ter were temporarily shelved -1 4 ' O_..Mow E_“__mﬁ_. _“.._o”_ m_w:mn
by the Rand Supreme Court ° sa1c that although he did not
this week — because they are admit any of the allegations,

“t00 hot to handle”. he viewed them in a Serious

In a statement read in

light

‘ <@ .
He undertook to instruct
senior police officers uncon-

nected to the West Rand to

In an unusual move, law-
yers for both the residents
and the Ministers agreed the

' affidavits should not be

made :%_wn M_EE both sz. The apol: KRO Investigate the claims.
isters had ha time to stu y But in this case the allega- One not lightly implement- ¢applicants were _

ga " -
them. tions agamnst Loujs “le €d”. chairman Dikeme ._.Enw__ He also undertook to pass

. : i . Il poli
The wmnn_.m will only be Grange and Magnus Malan A special application was Makgotlo, Congregationalist m”u“mﬂnc%nnm%w“: wﬂwﬁﬂ

made public on March 28. were of such a nature thatall  brought befora Judge RJ Wﬂnﬂﬂ%ﬂ%ﬁ% : Mnnﬂﬂ.m“ﬂ ing them from commutting

This ruling is believed to Darties agreed it would be Goldstone by three church Jacob Sefatse and Catholic unlawful acts.

‘e b unfair if they were published leaders and the Krugersdorp
_mumnﬁwnhmﬂwm_mﬂnﬁ_ mea.w.n before both Ministers had Resitdents’ Organisation Father Samson Kataka, In a similar statement, the

Once a matter 13 called into the opportunity to study and chairman on allegations con- «The papers wereservedon  Defence Minister said 1t wag

. Teply to the affidavits cerming the conduct of cops the Law and Order Minister SADF policy to treat the

_m% ? Mwunh” Pﬁﬂﬂﬂwn_.m ﬁﬂﬁm_“. Said the judge “Thisisa and soldiers 1n the three and Defence Mimster on public with respect and not

4l ments, most unusual procedure and  Krugersdorp townships. Thurséay last week, so they to “overda things”. He said
- . _ . ' | force members were ex-
™ pected to act with proper

discipline and lawfu ly,
with the minimum force
essential to prevent and
combat unrest.

Dennis Kuny, $C, assist-
¢d by JHA Munnick repre-
sented the three church-
men and the KRO chair-

man PA Hattingh, SC,
] . and Bruce Berman ap-
peared for the Law and
Order Minister, and Jurie
Wessels assisted by John
! Coetzee for the Defence
Minister.
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law and hurnan rights are upheld 15
South Africa prick their fingers
time and agam on the thorny issue
of detention without trial

Among the most criticised
features of South African society,
both locally and internationally,
detention without trial took root,
wronically, at the hands of a man
who was mmself detained without
trial for nearly three months

He spent 42 days o solitary
confinement and was interned for
13% months as a subversive by the
South African Government

Legislalion aimmed at preserving
State security by detaining iis
suspected enemies — which
eventually evolved into the present
complex, comprehensive and
controversial Internal Security Act
— was first placed on the statute
books by Mr John Vorster

As Minister of Justice, Mr
Vorster introduced, i April 1963,

| the Genera] Law Amendment Act,

e T e B ol
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known as the “90-days Act”

This legistation was passed in
reaction to the tabhing of the report
of the Snpyman Commssion of
Ingwiry, which found the root cause
of the Paar]l nots of 1962 had been
the activities of Pogo, the military
wing of the banned Pan Africanist
Congress (PAC).

Poqo planned to overthrow the
Government by revolutionary
means in 1963 and to create a
socialist democratic state in which
whites would have no political
rights, the report said

Empowered

- ]

The “90-days Act” empowered a
sentor police officer to arrest
without warrant and detain any
person who he sespected, “upon
reasonable grounds™, of having
committed, or having 1nformation
about the comnussion of, sabotage
or offences under the Suppression
of Communism or Unlawful
Organisations Acts,

Detainees were held
mcommunicado for the purpose of
interrogation unfil such time as the
Commissioner of Police was
satisfied they had answered all
questions satisfactorily, or for 50
days on any partitcalar occaston®

They were not allowed to see
legal advisers and no court of law
had the power to order their
release.

It was under this Act that African
Natwonal Congress leader Walter
Sisulu, Indiany Congress leader AM
Kathrada, .G Bernstein of the
Congress of Democrats, Govan
Mbeki, Dennis Goldberg and 12
others were arrested in July 1963
Their detention colminated 1n the
Rivonia sabotage trial almost four
months later

Mr Vorster told the Sunday
Tribune two days after the arrest
“The bhappenings of the past few
days have vindicated the 90-day
detention clavse . people must
realise that the commumsts are
playing for very hugh stakes indeed
These are noi men who play
according to the rules To try to
combat them with conventional
methods 15 Just a waste of time "

It was also under this Act that
advocate Bram Fischer, chairman
of the Communist Party 1n South
Africa, was detained for three days
1 July 1964 He was Iater jailed for
l1fe for offences under the
Suppression of Communism Act

Interference
s

The 1963 Aect provided a further
interference with personal liberty
— the so-called “Sobukwe clause”,
which authorised the continued
imprisonment without trial of a
person who had finished serving a
sentence for a politacal offence,
where the Mimster of Justice was
satisfied that the person was “likely
to advocate, defend or encourage
the achievement of any of the
objects of communism’’ on his
release

This provision was urgently
needed because Robert Sobukwe,
president of the PAC, was soon to
complete a three-vear sentence
arisiog out of s participation in
evepts leadmng to the Sharpeville
shootings mn 1960

The “Sobukwe clause” did not
become & permanent part of the
law, but required annual renewal by
resolution of both Houses of
Parlrament For the pext five years
the provision was renewed and each

Detention

without trial
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It is estimated that from 1963 — when Minister
of Justice Mr John Vorster placed detention without
trial on the statute books with the “90-days
detention Act” — to the end of last year, between
43 500 and 48 500 people were held for various

periods without ¢ral, *

These figures, based on research by the Institnte
of Race Relations and the Detainees’ Parents
Support Committee (DPSC), are incomplete as they
do not include large numbers of detainees in the
so-called homelands. The DPSC ealculates that in
1985 10 998 people were detained without trial under
security legisiation and the emergency regulations,
629 of whom are still being held

In this, the first of two articles on detention
without trial, FIONA MACLEOD looks at the
origins of this controversial system
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year Sobukwe’s continued detention
was ordered by the Mimster of
Justice

In 1969 1t was allowed to lapse
and Sobukwe was released from
Robben Island

On January 11 1965, the 90-day
detention clause was withdrawn Mr
Vorster told Parhament on January
28 that 1695 people had been
detained under the provision during
the 18 months m which 1t had been
m operation

Convicted

I

Of these, 575 were charged, 272 of
whom had been convicted, 210
discharged and 93 were on trial or
awaiting trial Mr Vorster conceded
that 26 people had been held under
the S0-day clavse for offences not
connected with either sabotage or
subversion

Head of the Centre for Applied
Legal Studies Professor John
Dugard notes m his book “Human
Rights and the South African Legal
Order " *'There were serious
allegations of assaul{s upon
detainees durmmg mterrogation and
three detainees died wviolently, but
the courts showed a reluctance
to question the methods of
interrogation employed by the
Security Police and moreover held
that detainces rmight be rearrested
immediatels on relezse and held for
suhsequent penods of 90 days ™

In the last days of the 1965
parhamentary session, Mr Vorster
introduced a shock measure — the
Criminal Procedure Amendment
B1}l, which authorised an

Attorney-General to order the

arrest and detention of any witness
likely to give matenal evidence for
the State 1n any eriminal
proceedings 1n respect of certain
political and common law offences,
whenever he was of the opinion that
such a person might be intirmdated
or abscond, or whenever he deemed
it “to be in the interest of such
person or of the admumstration of
justice”

This law, known as the “180-day
detention law", authorised detention
for up to six months and no person,
other than a State officral, was
perrmtted access to a detainee No
court had jurisdiction to release a
180-day detainee

In 1976 the 180-day detention
provision 1n respect of political
crimes was transferred from the
Criminal Procedure Act to the
Internal Security Act It still exists
today as section 31 of the Internal
Security Act

“The 180-day detention law
formally differs from the 90-day
law 1n that 1t does not expressly
authorise police interrogation of the
detainee and 1ts declared purpose is
simply the detention of witnesses,”
says Professer Dugard

Questioned
P

“In practice, however these
differences are of lttle relevance
The detairee may be questioned by
the police and not infrequently he
will appear in court as an accused
person rather than as a State
witness

“Although the courts have on
occaslons castigated the use
of third degree methods of

interrogation, they have shown little
inchnation to guestion the exercise
of the Attorney-General's discretion
to arrest.

“The Terrorizm Act of 1967,
which permits 1indefimte detention
without trial, largely replaced the
180 day law It was, however,
widely used between 1965 and 1967,
during which period almost 400
persons were held under it Less
than half this pummber were called
as witnesses
prosecutions ”

In his book “Vorster — the man”,
John D'Oliveira records comments
Mr Vorster made about his own
detention without trial by the Smuts
Government when he was Chief
General of the Ossewa Brandwag
“People talk about the terrors of
solitary confinement ! know all
abouf it and I knew I would last the
course. It 1s all a matter of gmity
ConRscience

“You must take yourself in hand
immediate]ly because, it's very
funny you know, you can sit mn 2
room lhike this all day wthouti
bothering to go out But let them
lock you inte even this large room
and mmmediately you want to go
out.

“S0 you can understand how you
feel when you are locked into a tiny
cell only 10 feet by 12 feet
Understand how one feels when
they slam that wron door shut.”

D'Oliveira also records a
discussion he had about detention
without wrial with Mr Vorster, who
was detained and mnterned between
September 1942 and February 1944

D'Oliveira ““Having been
detained and interned wathout trial,
how did you feel about having to do
1t to other people®”

Responsibility

Vorster "If you have got to do
it, do 1t, but dor't apologise for
doing 1t. In all my political carreer,
you have pever heard me
apologising or trying to shy away
from responsthiity ”

"“Are you saying that if the
government of the day 1dentifies a
man as a threat to the State, then 1t
is its duty to lock that man up even
without the benefit of a trial?”

“If I see a man or a woman as a
threat to the State and if there are
valid reasons for not bringing that
person to trial, then I must take
them out of airculation one way or
another That is my responsibihty
as Minister of Justice ~

“But what 1f vou made a
mistake™"

“  tothis day I do not know that
1 made a mustake I always made
pretty sure before we acted agamnst
anybody Right from the word go, I
told my chaps that I did not want
them to treat people they were
holding as we were treated
ourselves Whenever 1t happened
that people were not treated
properly -~ and it did happen m a
few cases — I never hesitated to
take action

“Why did you ask Parhament for
$0 much power i1n regard to
detention without trial”"

10 ceriminal

Revolution
T—

“I ydentified the threat and [ took
measures accordingly Look, there
was a comrnumst plot to overthrow
the povernment and t{ake South
Africa by revelution and 1t was my
job to stop it It was my job to break
the subversive machine in South
Africa and, if the police did not have
the powers they needed to do the
job, then it was my duty to give
them those powers I promised
them that ] would not send them
Into the fight against commumsm
empty-handed "

S TOMORROW: A Jesh at
detention wihthout trial snder
emergency regulations, the
Terrerism Act snd the Interncl
Security Act

M
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Emerg

Ten years before Mr John Vorster tabled
security legislation providing for the “90-days
detention Act”, Parhament passed a law which
allowed for detention without trial under a state
of emergency

In 1953, 1n order to put an end to a passive
resistance campaign promoted by the African
National Congress, the Pubhe Safety Act was
passed.

This statute empowers the Government to
declare a state of emergency when 1t considers
public safety to be threatened and to 1ssue such
emergency regulations as 1t considers
“necessary or expedient for providing for the
safety of the public”

The threatened use of these powers was
sufficient to bring the defiance campaign to an
end and it was not until March 1960 that a state
of emergency was declared under the Public
Safety Act After the police shooting at
Sharpeville of demonstrators against the
carrymng of passes, the Government 1ssued
regulations which, among others, permitted
arrest without warrant and detention without
trial

This emergency continued for 156 days, during
which 11 503 people were held

It was under this same Act that the
Government declared a state of emergency 1n 36
magisterial districts on July 21 1995 It 15 still
effective 1n most of those areas

Rendered powerless
P v .
. The Detainees’ Parents Support Committée

(DPSC) has calculated that there were 7 361
emergency detainees in 1985 and 403 betwéen
January 1 and February 6 this year ‘

In “Human Rights and the South African Legal
Order”, the head of the Centre for Applied Legal
Studies, Professor John Dugard, says “In
exercising 1ts emergency powers the
Government 1s given free hand  the courts are
rendered powerless

“There 1s no commission to which an
aggrieved detatnee can appeal, such as one finds
In the emergency laws of other countries

Shortly after the national emergency ended in
August 1960, a state of emergency was declared
In the Transkelr under a number of old Cape
statutes T

Regulations, which have been retained by the
independent Transker Government, empower the
police to detain indefintely, for the purpose of
Interrogation, persons suspected of having
committed any offence and prohibit access to
legal advisers

Several laws providing for detention without
trial were passed between the end of the 1960
emergency and 1982, when the Internal Security
Act consolidated much security legislation.

The most Draconian was section 6 of the
Terrorism Act of 1967, which by providing for

In this, the second of two articles
on detention without trial,
FIONA MACLEOD looks at the
origins of this controversial
system in South Africa.

emmmmm R —

indefinite detention without trial coupled with

.+« “wif Interrogation‘in sohtary confinement, placed few

restramnts on the powers of the Security Police

The jurisdiction of the courts to order the
release of a detainee or to pronounce upon the
validity of any action taken in terms of the
section was expressly excluded

The )justification advanced for this legislation
was given by the then Mimster of Justice when
he said 1n Parhament “One must form an
opinton of this measure against the entire
background of the domestic onslaughts which
have been made against law and order n our
country since 1960

Assurances accepted
e

“These terrorists who are returmng now are to
a great extent the fruits of the undermining
activities of the ANC, PAC, Swapo and the

communists It 1s for the most part their
so-called trained freedom fighters who are now

returning "

Says Professor Dugard: “By 1967 the white
public had become accustomed to detention
without trial as a resuit of the gradual
introduction of this institution Moreover, 1t
had come to accept the assurances of the
Government that such measures were necessary
for the preservation of existing order

“Consequently, there was lhittle opposition to

the Act . In Parliament itself, Mrs Helen
Suzman MP alone voted against the Bill at the

second reading ;
/ No one was allowed access to Terrorism Act
getainees except the Mmmster of Justice or an
\ officer of the State acting 1n his official capacity.
I circumstances permitted, a detainee could be

visited 1n private by a magistrate at least once a
fortmght

In 1983 Mimster of Law and Order Mr Louis le
Grange revealed that 4 140 people had been
detained under section 6 of the Terrorism Act
before 1t was replaced by section 29(1) of the
Internal Security Act 1n 1982

“The net effect of the Terrorism Act was to
empower the police to conduet 1n secret pre-trial
interrogations of any person who they suspected
had any involvement, no matter how remote,
with the widely defined crime of terrorism No
Judicial control existed at all and the detainees
were virtually at the mercy of their captors,”
says Professor Harold Rudolph in his book,
“Security, Terrorism and Torture”

The 1982 Internal Security Act, which followed
the report of the Rabie Commission of Inquiry
mto internal security and which 1s still operative
today, provided certain safeguards agamnst the
abuse of detainees

Administrative deecision

b -
However, crities point out that the "decision

to detain and interrogate remains an
administrative decision subject to nd real form
of judicial control . ¥

There 15 also no independent right of 'aecess to
detainees and tales of abuse, as well asff:lqaths, In
detention continue

The Act contains four sections under which the
authorities are given the power to detain
mdividuals
@ Section 28(1) provides for preventive detention
The Minister of Law and Order 1s empowered to
detain an individual, by means of a renewable
written notice, 1n order to prevent the
commission of offences considered by him to
endanger the safety of the state
® Under section 29(1) any police officer of the
rank of heutenant-colonel and up may order the
detention of a person for an indefimte period for
the purposes of interrogation

® Under section 31 an Attorney-General may
order a person to be held as a poteritial witness

1n a trial, the imit being until the trial ends, or
for six months if the tral has not started withmn
those s1x months
@ Section 50 authorises any policeman of the
rank of warrant-officer and up to detam a person
for 48 hours This period 1s extendable to 14 days
upon application to a magistrate

The purpose of this final provision 1s described
by the Act as “action to combat state of unrest”,
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ONCE.again; Sharpe
, ville —the dusty Vaal

Jtmimshlp that has

;f"known SO much sor-

row, .over -the
three deca

maourning,
But this time \the tow
ship that has seen SO Thany
of its young and old folk
die.at the hands of South
Africa’s 'securnty’’ forces,
will ~hold no funerals to
bul;y 1ts dead :
Rather, grief-stricken
resilents gather in little
groups every night.to pray
for six of'their:young peo-
ple, who have ar date with
thethangman The{culd and,
chully aftmﬂspherﬂ that per-

LI )

:a fungral , AN

By STAN ‘MHLONGOD|3 S ginald Sega! 3 were

recently sentenced to
death . for klllmg former
Lekoa’s' town ' councillor
Khuzw&yp Jaco

Ramashamoﬁlﬁ -
lieved to be the first wom-

"an 1 South Africa to be

‘sentenced to death for an

~ act which had serious po-

Iitical undertones’ . s

The people of. Sharpﬂ-
ville are hﬂpmg fm‘.a mi-
raculous ' intervenfion to '
'save their comrades 'from
'the hangman .

And thrnughnut the
country, pﬂﬂplé; are’ pray-
mg daily. thatt.an; appeal
aganst the death sentenca
imposéd on the X suc-
ceeds

"The’ peuple* of - Shar e-

rw,:ag-ilc::s the.. ajr 1s like that.of ville— 1rrespectwe of pnhtl-

cal affihation — have umt-

Sharpevlllas - remdents « ed 1n prayer and in” their

are “unifed in their-grief

Unl:ke hundreds of oth-
er }‘foung peuple through-
out*the country'who have
been buried as martyrs be-
cause of their opposition 1o

aparthexd, the bodies of the
sm will- become the pro-
perty of the State after the
hangings |

But already Sharpe-,
ville’s youth remember
them as heroes _

The s1x — Theresa Rama-
shamola, 24, 'Reid Mo-
koena, 22 Duma Khu-
malo, 26 Francis Mokges,
28, Oupa Diniso, 30 and °

1 | £

efforts to save'the six |

Said one Sharpevllle ac-
tivist “You find yourself a
victim'of apartheid despite
your political affiliation —
whether you support
Azapo or the 'UDF, or the
'ANC or PAC

“So ‘ yo'¥'must under-
stand tha’t’ the comrades
found thcf'rlselves accused
of murdering a councillor
because they just could not
stomach the humiliation
and suffermg under the

LA

1,,,Govcmmcnt’ apartheid

1aws' They could not stom-
ach apra,rtlilpld ”
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- Dispute over
i taken

ety

of the dispu

i area’s Incorporation into kwaN-
{ debele,

The Speaker said he had been

otified that the Lebowa Gov- .

in

J €rnment had applied to the Su-
§ preme Court to haye the procla-
§ mation incorporatingMoutse
4 into kwaNdebele declared nu]]

£ I accordingly rule that as
i (the proclamation) is now going
{ to be adjudicated upon by a
court of law, the matter is sub
! Judice and the honuorable Mem-
§ ber for Houghton’s notice of mo-
' - - cannot be considered by
Parhiament before the court has
Pronounced judgment,”

Mr Dave Dalling (PFP, Sand-
it ton) asked if he could ask him a
question on the matter.
Ej

1
&

:

=

Mr Greeff said he could see
him in hjs chambers later —
Sapa,

F
m I, Y m'm P.-‘_.,‘.p-l"_. -

*

before the §

Mr Frank le » Brak-
pan), Mr Both

been spent lling and
subsistence Fx

clals neguti? 1

Governme Jonge,

who has taken
country’s Pretori

“The
ment was informed thatv a
charge sheet woyld be furnished
to Mr de Jonge through the nor-
mal diplomatic channels,” pe

sald — Sapa

'

F \
e
- " -

his year following 1ts
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1:;:1 a::g & new worldwide campaign to end what it 8ays
fina] | are increasing buman-rights abuses in South Afrj-
over- | £a and published g Je €r to the State President

detention without tria] of political prisoners, pro-
cedures in trials of political prisoners, alleged

political reasgns.

The group repeated its often-stated concern
about reports of widespread and Systematic tor-
ture of political detainees, .at least 12 of whom
Were reported to have'died ip police custody be.
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fmmesty drive against SA-

Amnesty said that m

ore than 100 people were

hanged in Sonth Africa every year. Most of the
executions were for murder, but the death penal-
ty could be used for other serious erimes,

The group said that of 115 people hanged in

Pretoria Prison in 1984, all b

ut three were Afri.

white and Asian minorities,” it said.
Measures needed to protect basic human rights

incl

wled. the release of

people imprisonegd only

because of thejr beliefs or origins, action to stop

The organisation, with 500 000 members, said jt

would send letters: expressing

concern from

around the world to Sonth African officials, com-
munity leaders, Company executives and mem-

bers

Reuter.

of church bodies and trade unions, — Sapa-
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% THE Umtt:d Demucratlc Front has lau

a campain to save the “Sharpeville S fmm

the hangman. A

The six were found guilty in%the toria
Suprcmc Court last December of murdering
Lekoa's deputy mayor, Kuzwayo Jacodb

Dlamini, duning the Vaal rent protest in
1984. ‘

Dlamini, his house and his car were burned
on December 3, 1984 after widespread
rioting in the area over proposed rent
increases.

Ever since they were sentenced, their
families have been living in hope, awaiting
an appeal lodged by their attomey.

The six under sentence of death are:

® Mojalefa Reginald Sefatsa, 30, married
with one child, a self-employed frust and
vegetable vendor.

® Moses Oupa Diniso, 30, married with
two children, an inspector at a steel factory
before his_arrest.

® Reid Malebo Mokoena, 22, 1s unmarried
but has a son aged three.

® Theresa Ramashamola, 24, unmarried,
was employed at a roadhouse at the time of
her arrest.

@ Joshua Duma Kumaln, 26. He 1s
unmarried, with a six-year-old sox.

@ Francis Manentsa Mokhesi, 28, married,
with a seven-year-old daughter, was

4;_53 297
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cemployed as a window-dresser in

Vanderbijlpark, He is well-known 1 the
township as a first division soccer player of
Vaal Professionals,

Two of their co-accused Motseki Christian
Mokubung, 23, and Gideon Motsiri Mokone,
21, ‘were convicted of public violence and

e _— -y

subversion and were each sentenced to z2n

effective eight years' imprisonment.

The UDF and the Vaal branch of the
Detainees Support Committee hope to bring
the case to the attention of the public through
prayer services and the media, The first
prayer meetings was held at Khotso House
last Friday.

—i,

Ramashamola is the first woman sentenced =

to hang for an unrest-related crime.

She told acting Justice W F Human that |

while she was part of the march she was hit
on the head by a rubber bullet and had then
gone to a nearby house for treatment,

The judge, however, ruled that although
she had been injured she had continued 1n the

attack,

Ramashamola was also found to have
slapped
be left alone and that the fire be put out.

The judge said that showed Ramashamola
identified herself with the crowd's mfcntmn
to kill Dlamini.

a woman who screamed that D]lamini
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awyers: are expected to ask the Bophuthatswana Supreme Court
‘today to declare the homeland’s Mimster of Law and Order to be 1n
contempt of court over the alleged failure of police to comply with
an order authorising aceess to three men 1n custody %

. «In"an urgent action brought at the weekend 1n Mmabatho,” the
Metal and Allied Workers’ Union (Mawu) and Johanriesburg attor-
ney.'Mr Peter Harris secured a habeas corpus order authorising

‘them to.see Mawu member Mr Jeremiah Moropa and school-
boys Edwin Matseke (17) and Lazarus Mandlaz (18) who havebeen
held'at GaRankuwa police station since Thursday e
+ They are' to return to court today alleging the court order .was

contravened yesterday when lawyers were prevented from §§F1ng

-

! M%Mornpa |

he contempt claim will bé made as part of 4 major court ;’aétmn

Fs-——*fspearheaﬂed by the Catholic Archbishop of’ Pretoria, Bishop
George Daniels — for an interdict restraimng the GaRankuwa po-
lice from unlawfully detaiming or assaulting residents | ‘s

. +.On Saturday, Mr Harris stated m papers before the court; there

were strong' indications the arrest of Mr Moropa was due st0 his

; assistance m pre;::armg the main court apphication g

'
-

Famy E

i - i i LR Lk 1 pl ) L 18
$Mr 'Moropa, the Pg&%tﬁgﬁﬁwﬁlﬁfﬁa dplayed 3 key role in.collecting

- o ey .2

tionywas Sought for rnernb@rs, of His.utiion

4-:|--.l"i l'-'.--'-..'H“r 1{"1""$

Y Craa - SO L ﬁ{ﬁ:ri--m,fj:ﬁ
"* The"two youths. detamne -were-applicants- in i:_l;_g ‘main cgbu*fﬁt ac- -
tion Their attorney told the court “I havé a special respgnkibility.

[ for.the two youths who feared reprisals I assured thém 'tHey had
hing to fear and 1t was proper to launch such an application *

4t was claimed 1n papers that allegations of assault 1n custody

-‘-Iih‘ztlﬁ‘fgﬁ’ad already been sﬁb.]é:f:ged to beatings by the police
;;“qupmlqiﬁ of ill-treatment of the three had {been aroused byuthe
|’ar i tha™[iolice at GaRankuwa. had denied that they were 1 cus.
F:tﬂg%; j i’ ‘ ! ,11%%5;, i, r i . i'-lt. ot
l .+ HOWeyer, as Mr Harris'and, aniadvocate prepared to leave, the
policesstafioh on Friday after-Pecerving this mformation, they saw
Ed 10 Matseke and Lazarus Mandlaz1 being led through the charge

j*qfflgeﬁ’ by a policeman, the cugi*ﬁva,sftold S

—-——

et S e 1

o v, 4 “ASSAULT ALLEGATIONS o

| the necessary+evidence. forythis 3@}1E:ét;ﬁi;.éaﬁppj;tggulafmfﬁf’ecn,

LaZarps Mandlazr’s eye wastallegedly swulﬁr}éﬁ and bruised® "
\—*_h_‘-— e — "T'—:IT_"'H.‘_J—I—"— g S _t

—— —

WEre'pervasive 1n GaRankuwa and'that the two schoolboys 1n ques- |
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come of the Venda Govern-
ment:

(1) Income Tax:

An estimated amount of
R6 665 000

(1) An estimated amount for
the payment of Venda’s
share 1n the Customs Union
Revenue Pool R42 105 000.

(1)) Rand Monetary Area.

Estimated transfer of
R1 484 560.

(2) (a) No Loans mn terms of project
aild agreements are included in
the amount mentioned under

(1(@).
(i) and (u) Fall away

(b) Yes.

(1) One grant for an action
program for the creation of
job opportunities

(2) R4000000
(3) (a) and (b) The final budgetary allo-

nmaahmnwnwnpmmm.mqmumhﬂﬁmmn
has not yet been finalised. VN

(1) Whether, with Tefttence to™is reply
to Question No 107 on 26 February
1985, the investigation by his Depari-
ment into the keeping of statistics on
offences in general has been com-
pleted; if not, (a) why not and (b)
when is 1t anticipated that it wall be
completed; if so, (1) who was respon-
sible for carrying out this investiga-
tion and (1) what were the findings;

(2) whether his Department keeps statis-
tics on court cases; if not, why not; if
s0, on what basis,

HoA

Al e mlla® o am sy ————r - a

(3) whether he will make a statement on
the matter?

The MINISTER OF JUSTICE:
(1) Yes.

(a) and (b) Fall away

(1) Departmental offictals 1n
conjunction with the Cen-
tral Statistical Services and
departments with source
material at their disposal

(u) The result of the investiga-
u_ tion 1s that the system now
operates as follows:

Statistical information
with regard to offences, fur-
mished by the South African
Police, the South African
Raillway Police and the
Military Pohce, 1s kept and
processed by the Central
Statistical Services. These
statistics are processed 1n
accordance with a code list
which 1s divided into two
parts The first part of the
code hst deals with serious
offences. Only statistics
dealing with the first part
(the sertous offences) are
processed, as 1t 15 not jus-
tified economically to keep
statistics of the less sertous
offences. A report con-
taining statistics of offences
for the perrod 1 July to 30
June is released annually by
the Central Statistical Ser-
vices. Several amendments
have been made to the code
list for serious offences and
the new hst will come nto
operation on 1 July 1986,

(2) Yes The following statistics are col-
lected annually for the period 1 July
to 30 June in respect of criminal court

cases in magistrate’s courts:

Number of ecriminal cases com-
pleted with evidence.,
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Number of criminal cases com-

| oy, 1ol

pleted without evidence

Number of cases completed in
terms of section 112(1)(b) of the
Crimmnal Procedure Act, 1977 (Act
31 0£1977).

Number of cases completed 1n
terms of Chapter 19 of the Crimunal
Procedure Act, 1977

Number of cases completed
terms of Chapter 19(A) of the Crimi-
nal Procedure Act, 1977

Total number of criminal cases re-
corded

The Registrars also supply particu-
lars of the number of ciminal cases
recorded in the Supreme Court of
South Afnica and the number of ap-
peals and reviews for the relevant
period.

The honourable member is also re-
ferred to the Department’s Annual
Report and the statistics given there-
n

(3} Nostatement is called for. x

€€S

of Justice: ‘

REGhotly prsons &
a4) Hlow'many persons we

edatained 1n

h 1985 under section 31(1) of the Internal

__ Securnity Act, No 74 of 1982, (b) for how
4 long was each such person detamed and
I (¢) how many such persons are stiil being

3 detamed?

' The MINISTER OF JUSTICE.
(a} 41 persons

(b) 1 person—3 January 1985 to date:
1 person—8 January 1985 until 6
4 Fe bruary 1985;
© 1 person—18 January 1985 unti! 15
J August 19885,
'« 1 person—31 January 1985 to date ;
,./E_.mon.lpm February 1985 untif 19
1

-

July 1985;
ersor—14 February 1985 until 26

uly 1985,

Hok

1 person—18 February 1985 until 13

June 1985,

1 person—21 February 1985 until 30
August 1985;

2 persons—2 May 1985 until 16 July
1985,

1 person—22 May 1985 unti 16 July
1985,

1 person—28 May 1985 until 10 De-
cember 1985,

1 persoo—5 June 1985 until 4
November 1985,

6 persons—10 June 1985 until 30 Oc-
tober 1985,

6 persons—10 June 1985 unti] 31 Oc-
tober 1985,

2 persons—10 June 1985 until 1
November 1985,

1 person—10 June 1985 untd 4
November 1985;

1 person—13 June 1985 until 15 Oc-
tober 1985;

1 person—-13 June 1985 to date,

2 persons—15 August 1985 to date;

2 persons—15 August 1985 until 10
December 1985,

2 persons—2 September 1985 to date;

1 person—16 October 1985 to date,

1 person—17 October 1985 to date, #

2 persons—S5 November 1985 to date,

1 person—3 December 1985 to date

(¢) 12 persons were mn detention on 31

January 1986
Detaine
R, S5
49 ZMAN asked the Wifiister

of Justice: @ Ce Auop .

(1) How many persons are bemg de-
tamned at present under section 31(1)
of the Internal Security Act, No 74 of

1982,

(2) whether any such persons have been
detained for longer than three
months; if so, (a) how many and (b)
for what period in each case: 4.

(3) 1n respect of what date 1s this infor-
mation furnished?
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W Pecea tonal sporting aeclations Gt & S AT
: (b) Period () Crime ,../ International sporting associations clations 1s South Africa a fully participat
: : , ing member and (b) in respect of what
. HH._GHMQTNM:DH'HWMM until GW-QG:HQwM Murder ' 189. Mr DJD ALLING asked the Minis- date is this information furnished?
1 person-—15-04-1985 until 15-05-1985 Murder \ ter of National Education- * i
1 person—18-04-1985 until 30-08-1985 Murder and attempted murder ‘ erot fNation The MINISTER OF NATIONAL EDU-
1 person—18-04-1985 until 27-08-1985 Murder and attempted murder Of what international sporting asso- CATION:
1 person—03-05-1985 until 21-08-1985 Murder and attempted murder (a) Of what intern P £
1 person—03-05-1985 until 28-08-1985 Murder and attempted murder
1 person—21-06-1985 until 27-11-1985 ﬁ:&mﬂ? charges) and abduction (2 - -
charges
1 person-—15-07-1985 until 05-08-1985 Attemnpted murder (a) International Surfrniders Assoctation. . ..... . Surfriding
1 person—28-11-1985 to date Murder and public violence International Tnathlon Federation. . .... ...... .Tnathlon
3 persons—09-10-1985 to date Intrmidation and conspiracy to murder International Motorsport Federation . ....... ... .Formula :H__
1 person--09-12-1985 to date Murder International Formula “K” Commussion .. ... . Formula“K
3 persons—19-12-1985 to date Murder International Gymnastics Federation . . . .. .Gymnastes
European Federation of Sea Anglers ... + s+« .Laght tackle boat anghng
T International Ju-Jitsu and Tai Jitsu Federation ...... Ju-Jitsu
International Martial Art Federation . .... . . .. Ju-Jitsut——__ ﬁ
J_.:ﬁ developing a national sport centre and sta- International Jukske: Association .. .. ... . .Jukske:
.1\«&\2-% PW\A«U dwm at the Crown Mines site and (b) International PowerBoatUnton .... . ... . ..Power Boating
155. Dr A L BOR/ askeg 15~ what further progress s 1t anticipated wall American Powerlifting Federation ... .. .. ..... Powerlfting
be made m 19867 International Aerosport Federatton . .. .. .. .. .Wm_ﬁ_uﬂﬁ
ower
any workers m each race group The MINISTER OF NATIONAL EDU- gn_d__mmﬂsm
were (a) charged with and (b) convicted of CATION: Radio Flyers q
1llegal strikes and related conduct 1 19857 Ghding
-7 . (a) Owing to the poor economic position Experimental Aircraft )
The MINISTER OF JUSTICE: _mﬂam_ﬁwamnmmm nﬂ::w be made with me - Ballooning TTomtm T o
‘ cvelopment of the sports centre : e eees .. .. Microlicht
The information is not readily available Negotiations, however, are under WHHMMM”M Wnnwnmw_: %wwmwmﬂaﬂuﬂnﬁmﬁn e vevee  o.. Model Hmucﬂnn Boating
in the Department In an effort to be of way m connection with the erection International Model Yacht RacingUnion .. .. . .Model Yacht Racing
assistance to the Honourable Member, the of a speedway and arena with 10 000 International Motorsport Federation .. .... ... .Motorsport .
. following information, for the period 1 scats, as well as a Big Tee golf- Hurlingham Polo Association . .. . .... .. . . Polo
July 1984 to 30 June 1985, was obtamed course. Negotiations with representa- ; International PoloFederation .. . .. .. . .... ..Polo
from the Central Statistical Service- tives of soccer broke down during & ThePonyClub .. . .... . . . . . ... .. . .Pony Club
i 1985 when discord and dismtegration | International Homing Pigeon Federation .... .. ...HomngPigeon
(a) Whites v 1 occured 1 the soccer ranks ) ; International Rowimng Federation .. .... . ... .Rowing
Coloureds . S 0 . ) International Rugby FootballBoard .. ... ...... Rugby
Indians . . 0 (b) (1) Negonations will continue du- _4 International Schwinger Federatton . .... .. ....Schwinger
Blacks ‘- 84 ing 1986, 1n order to erect the International Clay Pigeon Shooting Federation .... . Clay Pigeon shooting
* — speedway and Big Tee golf- . International Shooting Friends ..~ ..... .. ....... ArrRifle shooting
Total . . 8 course Depending on the econ-  k International Practical Shooting Confederation .... .Practical shooting
__r omic climate, attempts to in- International Veteran and Vintage Association ..... .Veteran and Vintage .
(b) Whites . .o . 1 valve the private sector will con- A International Trampoline Federation. . . .. . Trampohne and Tumbling
_ Coloureds . ve e 0 . tmue Everything possible will Royal Caledontan CurlingClub . .. .... . ... .Curhing |
Indians . . ‘e e . 0 be done to provide the envis- ;
Blacks . . 64 . aged soccer stadyum (b) 31 January 1986. '
Total , . 65 (11) As part of the nfrastructure a )
_ . e T — x further parking area for 2 800 Staff shortages owing to staff shortages and (b) for any _
Crown Mines site motor vehicles, and more en- other reasons; if so, (1) what services and

trances were provided, while en- 191. Mr D J DALLING asked the Mims- (1) where?

wm'ﬂ'mﬁmgrmrruw o

181. Mr D J DALLING asked the Minis- trance roads were broadened ter of Justice-
ter of National Education. dunng 1985 The mfrastructure . . The MINISTER OF JUSTICE:
\ will be further improved and Whether any services provided by his
(2) What progress was made mn 1985 in ; updated during 1986 Department were suspended in 1985, (a) (a) and (b) No

Hok Ho A
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(3) Since the privatisation of Sasol Two a

: partial capital repayment to the value

of R887,6 nullion plus interest was
made to the Fund. From this, how-
ever, an amount of R453,8 muilion
which included profit on capital and
interest, was paid back to the State
Income Fund 1n respect of Parhamen-
tary grants to Sasol Two and Three.
Shares 1 Sasol Three were also pur-

chased for R180,8 millon while R18
million was made available to Escom.

(4) Further repayments of R300 million
plus interest was made respectively
by Sasol Two and Three, The Fund 15
furthermore strengthened as a result
of interest on outstanding amounts
payable by Sasol Two and Three.

(5) The outstanding commtment of Sa-

- sol Two towards the State 1s R1 (091
million plus mterest, while the pro-
jected value of Sasol Three’s commut-
ment 1s estimated at approximately
R2 300 million These amounts will
_accrue to the Central Energy Fund

(6) The credit balance of the Central
Energy Fuind 1s 1n the first place own-
ed by the motorist and 1t will be em-
ployed to the benefit of the motorist
taking cognisance of prionty require-
ments The establishment of synthetic
fuel plants is regarded as a first prior-
ity being in the best mterest of the
motorist and the country. If the con-
templated synthetic fuel projects (1n-
cluding the Mossel Bay gas conver-
sion project) be established, it is
estimated that total financing require-
ment from the Central Energy Fund
w&: peak at R6 133 million dunng

901

(7) The credit balance in the Central
Energy Fund is invested with ap-
proved financial institutions at the
most advantageous interest rates

"

HNSBIIS™S mﬂ%_ﬂ_ﬂ |

105 Mr D J DAL (G asked the 18-

ter of Justice. @

(1) How many (a) Blacks, (b)

oloureds

HoA

(2) how many Whites were hanged in

The MINISTER OF JUSTICE:
(1) and (2) Blacks executed after having

N\
!

and (¢) Indians were mm,zmnu 1in 1985
for crimes of violence against Whites;

1985 for crimes of violente- agamst
(a) Blacks, (b) Coloureds and (c) In-
dians?

been convicted and sentenced to
death m connection with crimes of vi-
olence committed against—
(a) Bilacks e
(b) Coloureds..

(c) Indians

(d) Whites .... "

(e) Blacks and Whites .o

T L gl o T gy T Pl up P Wi PPy iyl

LA I BN B B

LI B N

v B o & &

Coloureds executed after having been
convicted and sentenced to death in”/
connéction with crimes of violence
commutted agaimnst—

(a) Blacks. . . . 2
(b) Coloureds . . . . .. x,.,mm
(¢) Indians .. .. . .. 0
(d) Whites . .. . 7

Indians executed after having been
convicted and sentenced to death 1n
connection with crimes of violence—

Nil

‘Whites executed after having been
convicted and sentenced to death in
connection with crnimes of wviolence
committed agamst—

(a) Blacks . Ce 2
(b} Coloureds R 0
(¢) Indians . . 0

Fim T ST e T ;wmqmwwﬂ fwwﬂmmmmmrww

o
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(d) Whites.................. 4
1

(e) Whites and Blacks........

Advertisements

111 Mr D J DALLING asked the Minis-
ter of Education and Development Aid:

(1) What was the total amount spent by
the Department of Development Aid
in 1985 on placing advertisements for
any purpose in newspapets 1n the Re-
public,

(2) what amount was paid to each
specified newspaper 1n the above re-
gard 1n that year?

The MINISTER OF EDUCATION AND
DEVELOPMENT AID:

(1) R400,00.

(2) The Citizen . . . .. R400,00.

Advertisements

124 Mr D J DALLING asked the Minis-
ter of Justice:

(1) What was the total amount spent by
the Directorate: Justice mn 1985 on
placing advertisements for any pur-
pose 1n newspapers in the Republic;

(2) what amount was paid to each
specified newspaper in the above re-
gard in that year?

The MINISTER OF JUSTICE:
(1) R1 630,72

(2) Sunday Times . .
Rapport . .

R902,72
R728,00.

HoA

Stockith
Honon, o,
Minister of Justice: Aﬂ AHOA Aﬁ Av )

How many persons were convicted of
theft of (a) small stock and (b) large stock
1n the magistertal dstricts of (1) Moo: Rav-
er, (n) Kokstad, (1) Himeville, (v} Mata-
trele, (v) Bushman’s Nek and (v1) Umzim-
kulu duning 1985 or the latest specified
penod of 12 months for which figures are
available ?

The MINISTER OF JUSTICE:

The followmng information is for the
year 1985

[
‘ (a) (b)
Smali stock Large stock
(1) Mooi Ruver g - 5
(n) Kokstad 13 0
(i1) Himewille 10 14
(1v) Matatiele 1 11

(v) Bushman’s Neck: Included in the
statistics in respect of Himeville,

(vi) Umzimkulut* Umzimkulu is situated
In Transkei and statistics are not
available.

142 N\ LA
of Justice: @/nn »1 A.m L(
Whether any persons were detamned in

1985 1n terms of section 185 of the Crim-
nal Procedure Act No 51 of 1977, if so, (a)
how many, (b) for what period was each
of them detamned and (c) in respect of
what crime 1n each case?

The MINISTER OF JUSTICE-
Yes
(a) 16.

Toap (clafde
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ees tell of brutal torture 1, ceii>

By Jo-Anne Collinge

than 50 incident

and assault

Affidavits alleging more

s of torture
by Bophutha-

tswana police stationed at

Garankuwa,
pictures of

with colour
alleged Ssjamk-

bok and wire whip wounds,

- were placed

in the hands of

NMmabatho Supreme Court

judge Mr E
week.

AT Smith this

President Lucas Mangope,
Bophuth atswana’s Minister of
Law and Order, did not admmt
nahlity for the assaults He
and 10 other respondents, how-
ever, conceded 2 temporary
order restraimng the police
from unlawiul detention and
- assault
At the head of the 13 people

who brought

the action was

Pretoria’s Catholic Archbishop,
the Most Rev GeOorge Daniels,
who explamed s -concern for
Garankuwa, part of hus diocese,
ih court papers

“]t appears members of the
Rophuthatswana police sta-

poned at Garankuwa are wag-

mng a campaign of intimidation
of the local population, by their
large-scale and apparently ar-
hirary detention, agsaults and
threats of detention and as-

tion members of the Roman
Cathohc Church, members of

public who
caught up it

, particularly the

Allied Workers'

find themselves
the .web of Vi0-

lence which has apparently be-
come the gabric of hie m

|
{

out access to thesmuiside world.
«Jery many 3are€ never
charged with any offence and,

 Judging from their interroga-
. tion -and treatment 1N deten-

tion, are geyer even under sus-
picion or 1 estigation for the
commuission of any particular

are almost invariably brutally
assaulted and abused ” |
The Archbishop alleged de-

cal exercise
® Maltreated by tyres being
laced round thewr necks

p
. @ Deprived of, f0od, \j‘raEer and
" medica attention

@ Subject to various forms of
humiliation, mncluding  verbal
abuse and the forced removal
of clothing

Restrained victim
The Archbishop saild two

\young women had made sworll

raped them.
He said phutographs of the
victims made 1 “apparent the

been dehberately inflicted
upon a restramned victim and
could not have been infhcted 1n
the course of lawful police
duties”.

Archbishop Damel sawd
among the affidavits WwWere
some by Catholics who alleged
they had been singled out for
dditional assaults because Of

1'!'."""

etain

police van, a policermnan alleg-
edly “held the R-1 nfle hke a
hat and swung it at me 1 CO-
vered my head with my hands
and the nifle it me on the left
wrist and broke my wrist”, he
sald

He alleged he and a group of
youths were assaulted 1n “a Dig
room” on February 11

“wThere were a large number
of pohcemetl in the room. They
were armed with canes, sjam-
boks and whips 1t appeared as
if some kind of signal had been
given because a1l of a sudden
these policemen started to
shout at us 10 take off our
clothes I took off my clothes
and stood naked before the po-
licemen who hit me with these
weapons - - R

«] sereamed in pain and
\ried to avoid the thrashing
However, there were too many
policemen and 1 was hit ex-
tremely hard Blood was all
over the place as it poured
from my wounds and also the
wounds of other youths Who
were heing thrashed The sound
was too ternble as children
sereamed and cried

“The policemen appeared 10
have lost all control as they
shouted, kicked and hit us 1 no-
ticed a number of youths lying
motionless on the floor, much
blood pouring from the wounds
on their buttocks and backs”

The other affidavits make
aumlar allegations Some de-
tanees alleged they were SO
badly assaulted they could not
walk into court. One man was
admitted to the intensive care

. Garankuwa,” he said ther faith. He claimed police umit of a Johannesburg hospiial
. “The gener.ﬂ pattern of the had “eallously” entered and da- with renal falure, allegedly
campaign of police intimnida- maged church property ) caused by the beating.
I ’
1’ /

*

—_ -
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ARITZBURG — Transcriptions of some conversa:
Uons tape-recorded by Security Police bristled with
€rrors, defence counsel Mr M T Moerane said in ‘the
tredson trial here yesterday. . L
- Many tapes and transcriptions, and translations of

the'transcriptions have heen handedun as exhibits by
Defence counsels have

| agreed some accurately reflect what transpired at

meetingshut others were hopeless, Mr Moerane said.

" Mr MotTFane, who was cross-examiming Security
Branch Warrant Officer B Myati, said there had been
many incorrect spelhings and wrong words 1n the
Zulu transeription of a tape There ‘had probably also -
been mistakes in the translation from Zuli into Eng-
lish 7 | '

ge can’t accept ‘Barnabus 20 in treason:
_ g et -

CIES,

-
trial

w pames Tt - T WLV KN
& Mr! NMoerane said Mr Myat: had transeribed a
Hugged telephone conversation bétween Mr Dusi Eric
Ngcobo,and a peron known as Barnabus. He said Mr
Myati iad written down “Barnabus 20 .

- Judge President Mr Justice Milne said the ¢onyer-
sation had probably gone “Barbabus Lo”. Mr: Myati
said that it had sounded like Barnabus 20 to hinfi ‘when
he was doing the transeription. . 4

Mr Justice Milne said this was explicable 6nly on
the basis that the recording was so appalling he conld
not hear properly or his hearing or memory was de-
fectives: 1 i
i "Mr Moerane said that Mr Myati had probably; writ-

tgp i‘B rnabus Lo”, in a poorly made L, and the typist
d,j}‘ d 1t as “Barnabus 20", ,

., The hearmg continues ‘ .
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AS the campaign to save the
“Sharpevilie S1x” from the hangman's
noose gathers momentum, the lives of
a further 10 people are at stake n
another largely-unreported tnal

The Sharpeville S1x — five men and
one woman -— are in death row,
awaiting  execution follawing their
conviction for the murder of the
deputy mayor of Lekoa, Kuzwayo
Dlamuni, at the start of the uprising n
the Vaal Triangle 1n September 1984

The “Sebokeng 10” — nine men and
one women — have been charged with
the murder of another councillor n
the Lekoa Town Council, Caesar
Motjeane, and his driver, Phineas
Matibidy, in the Vaal Tnangle at about
the same tume. The 10 have a further
charge of sedition.

The tnial of the 10 before Judge Piet
van der Walt in the Supreme Court in
Pretoria is approaching a climax.

The prosecution led by Eben
Jordaan has calleg eight witnesses,
five of whom have given evidence in
camera Counsel for the defence,
David Soggot, who protested against
the giving of evidence in camera, is
expected to apply to the court to
discharge the accused, L

One state witness who gave evidence

| By PATRICK LAURENGE |

n camera admitted under cross-

examination by Soggot that he
hallucinated while in detention

— What did
was it about?

— I saw a policemen coming into
the room, that is the cell, to come and
collect me to the room where they
were going to assault me

— Was 1t, as you experienced it,
ternfymg? -— Yes,

The witness admatted that he had
become deeply depressed i prison
and had contemplated suicide *

Earlier under Cross-exanunation the
witness told the court he had been kept
alone in a cell and assauited by police
during interrogation, apparently
because his answers did not satisfy
them,

~— You had a pair of dentures? —
Yes.

— What happened to them? —— They
were broken.

— By what? What caused it? — A
fist of a policeman struck me on my
mouth, on my cheek.

— They wanted you to admit that
you participated in the killing of
Caesar? — Yes.

you actually see, what

”
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£, Stal;ff Rezlwriter ,;;
( 1PE¢ ?TOWN = The
dlhister of Justice; ~Mr
i 'kuhle Coetsee; , Will’ nffl

!

mally open Cape Jl‘ujgn S

Small Claims Cuurt fn-
murruw Lo )

*1*“*~The first: ecases *‘wﬂl
come; “hefore - the euurt

~‘1mmedlately ~ after - ‘*the
| :bpenmg, said the ﬂlerk of

'-thL CcOurt; Mrs C J Jtms

| ] l|

@ ‘M ore than 200 mdwfdu-

-als had approacheg}fthm
schurt abuut legal’ acton,”
but unfnrtunately 1t.“Ehad
ﬂnn ) jurisdretion over: many'

?‘ul"f

uf them she said.”
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Tlie court will sit in
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1| Coetsee argues foien

blacks and integrate thewr functions with ordinary courts was
read a second time yesterday after a division 1n which all
except the Conservative Party supported it,

Replying to the second-reading debate on the Special
Courts for Blacks Abohtion Bill, the Minister of Justice, Mr
Kobie Coetsee, said the CP’s argument that black mdigenous
law was under attack as a result of the Imeasure was unsub-
stantiated -

Indigenous law could not replace Roman Dutch law, but jts
rich hstorical and cultural Input conld not be rejected, so a
special’place had to be found for i1t 1 South Africa’s lega)
system

» 'This had been done by making provision for administrators
of Justice to take mdigenous law mto account, where relevant,
in _{.Emr decisions,

It was also important all should have adequate access to
the Ju%mary and that there should be trust m it
Mr*Coetsee explained that of the 305 Commissioner’s

-
s,

4 -
1l
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PARLIAMEN '; — A ﬁilf which will abolish special courts for OJ%

1

‘ b
. 8& ¢k courts

CKS' appeal tourts — 253 had already been ad-
ministered by magistrates who fulfilled the functions of com-
missioners )

Only 52 had been admimstered by commussioners and the
Hoexter Commssion of Inquiry had recommended these he
transferred to the Department of J ustice,

The Bill also provides for the retention of chiefs’ and head-
men’s courts as long as they continue to meet the needs of
black people, and that the black divorce court be placed
under the adminsstration of the Mimster,

However, 1t would not be abdlished until the establishment
of the family court, where all black divorce cases would
then be held . \ )

Mr Coetseeq said he could not accede to an appeal‘from Mr
Dave Dalling (PFP, Sandton) for the immediate abolition In
terms of the Bill of the black divorce court. )

“What will happen 1s*we’ll €xpose those couples who
can still enjoy a speedy and less expensive divorce to the
Supreme Court and the expense involved there,” he said —
Sapa
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Dlﬁpatch Currespundent

PORT ELIZABETH — A
state witness 1n the Kini-
kini murder trial being

heard 1in the Grahams-
town Supreme Court de-

nied a submission by the
defence team th&t she
had treated Uitenhage’s
:plack  community with
#utter contempt and.dis-
regard”

"“’L'The wﬂness whose
name may- not be re-
vealed later burst into
tears . during
Cross- exammatmn

She was testifying 1n
the trial agamnst 10 peo-
ple charged with the
murder of Uitenhage
community councillor,
Mr Benjamin Klmklm
hi1s two sons, twn

the family on ‘March 23
last year

Mr J. Poswa, for the
'defence, told the court
he had been given sever-
al examples of the wit-
nesses’ arrogant be-
haviour towards people
1n the community .

The ,witness, referred
to-as Witness J, demied
all the allegations
concerning her bhe-
haviour

Mr, Poswa put 1t to the
witness that she had en-

o+ -
- s | o —

Kmlkml state

nephews and a friend of

4 o H"’

k
H
LAl A

“In

cuuraged the activities
of certain men 1n the
Kimikini1 family and the
vigilante group which
operated 1n the Kwano-
buhie township, and that
she was wvistbly under
the influence of liquor
on these occasions

Mr Poswa further sug-
gested to the witness
that the Kinikim1 family
and their assoclates
were a law unto thems
selves before March 23
last year, and that they
were seen to have open-
ly brandished firearms
In Kwanobuhle streets
on Marech 22

The 'witness denied
having instigated attacks
on houses of United
Democratic Front (UDF)
and Parents Committee
members 1n Uitenhage.

She also denied that
she had spoken of the
UDF and other pro-
gressive organisations
during her trip fo London
in May last year,
although she confirmed
she had been 1nvited
overseas by an organis-

»ation ealled “Vietims” to

speak of the murders

Witness J further con-
firmed she had met with
a prominent UDF leader
in Port Elizabeth 1n the

Wltﬁesg o) J

COllI‘

-
cnmpany of her evan-
gelistic brother .to beg
for forgiveness as she
was tired of being ostra-

c1sd by the Uitenhage
community

In reply to a question
by Mr Poswa, she admit-
ted that she knew Mr
Silumko Kinikini, one of
the deceased, had:died
before a case against
him was settled She
confirmed he was
charged with shooting a
certain person called
Vumile, while 1n the
company of Mr Eric
Kinikini and Mr Xola
Toba.

One of the assessors,
Mr B P Loots, conveyed
his condolences to the
witness for the losses
she had suffered as a-
result of the murders on
March 23

He asked her if she
would, 1n reality, have
behaved 1n the aggres-
sive manner described
by the defence team and
whether her husband
would have allowed her
to act 1n such a manner
She replied that she had
nof done so, and that her
husband would not have
tolerated 1t

The trial continues
today
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:r‘:mght against Law and Order Min-

iste Lonis le Grange.

: Inawﬂttenreplytuqnwﬁonﬁwm
Peter Gastrow (PFP Durban Central),

Le Grange said 68 of the cases related

to damage of vehicles, 29 {o uplawful
arrest, 29 to assault, four fo shooting
incidents, three to being bitten by po-

lice dogs, and one each to loss of main-

: tenance, confiscation of & vehicle,
* damage to property due to police ac-
tion and loss of prisoner’s property

while in pojl{ce castody. a.
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By JO-ANNE BEKKER

LAWYERS rushed to the Supreme
Court latc yesterday mn a bid to sccure
the release of people 1n “preventiye
detenuion”, following an extra-
ord:nary judgment by the
Bloemfontein Appeal Court carhier m
the day

In the starthing ruhng yesterday
mormung, Chief Justice Rabie and four
judges found unammously that Law
and Order Minister Loms le Grange
had served invalid detention orders on
14 activists = incmdmg the
“Consulate Six" —m August 1984

He found that Le Granpge had faled
to give reasons for thewr detention.

This finding could have major
imnphcations for all detamees held
under Sectson 28 of the Internal
Secunty Act, which allows for
mdefinne preventive detention

Atpresent, erght people are known
1o be detmned urder this section, but
the numbers are lkely to imncrease as,
1n the wake of the hiting of the State
of Emergency, the authorities tum to
existing legislation o deal with
detainees

Yesterday evenmg’s urgent

apphieation was made on behalf of
Ramoshoane Mokaba, Lulu Mngum ||

4L ATE FLASH

THE Rand Supreme Court last

night ordered the immediate{]

release of three people 1n
“preventive detention”, {ol-
lowing the extraordinary earlier
ruhng by the Appeliate Division
en the issue

Justice RJ] Goldstone found
thewr detentign orders were
tnvalid and had no force m law
He ruled therr mmprisonment n
Johannesburgy Prison was
unlawful '

Jhe pnapplicatioh was
unopposed. P

Agreement was reached on a |}

fourth detainee, Khethiwe
Mboweni, who 15 currently in
the psychiatric ward of ithe
Johannesburg Hospital and
unable to sign papers for an
apphcjtion  She will alse be
release

and Mofapa Mohlaba. The men have
been held m Diepkloof Proson since
July 1 last year

More applications are lLikely to
follow

Rabie’s ruling spanned three
separate appeals It dismssed Le
Grange's appeal agamst a Natal
Supreme Court decision which
ordered the release of six Section 28
deranees early in September 1984
(UDF activists Archie Gumede,
George Sewpershad, M ¥ Naidoo,
Mewa Ramgobin, Billy Nanr and Paul
David subsequently sought refuge n
the Brtish Embassy m Durban, when
new detention orders were 1ssued)

And nt upheld the appeal by the
“Consulate $1x” and eight Transvaal

® To PAGE 2

Glum silence' Twnnseruativa Unlvesiy ni wltwatersrand students ponder
the disintegration of thelr meeting this week, which featured two senior Unita men

“Tms WL

L5

'rl-ﬂ-';e-'_“f L t

PR 4 T {

1.- # -~
&- &
E W

f

1?

&
;"-..-,h -,.b T‘if{?k'é‘?'fﬁk 1‘-;.1-]-

- -

I EEheks W

eive s BT o

a5 guest speakers. Poster-wielding black students disrupted the meeting with a

pro-MPLA protest. Security guards were called In to restore the peace.
. _Plcturs GIDEOR MENDEL, AFP
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quent Supreme Court rulings

which found the detention orders to be |

valid.

T
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To many of the appellants, Rabie’s
ruling 1s a qualified victory Most |

v

L

have completed long stints 1

detentton and have siuicg begen |,

released

i

In his judgment, Rabie said the
detention orders informed the people

concermned on what statutory grounds

Le Grange had ordered

{

their

all the Minister’s reasons for doing so

detention, but did not give the detainee
— as requured under Section 28

4
T
i

In his view, the judge said, the:

detamqe

-

legislature mtended that the

should have a fair opporiunity to deal |
with the Minister’'s reasons for

>

Yi

rtunity to

-

—

ir oppo

#

1

, to 1inform the detame-?ﬁi
r her
et

only of the statutory grounds o
which he stood accused would hard]
a'fa
presentations, Rabie said.
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BLOEMFONTEIN ~
The Appeal Court yester-
day found that detention
orders served on 16 peo-
ple in August 1984, in-
cluding six people who
subsequently sought re-
! fuge in the British Con-
. sulate in Durban, were
! invalid.

The Chief Justice, Mr

: Justice Rabie, with Mr
i Justice Trengove, Mr
' Justice Hoexter, Mr Jus-
! tice Botha and Mr Jus-
tice van Heerden concur-

- R —

- Appeal Court:
for detention of 16 invalid

Mr Curtis Ephraim

against a judgment of Mr
Justice HH Nestadt, and

by Mr {Archibald Jaceb™

Gumed;: and seven others

against a judgment of a
Full Bench of the Natal
Sapreme Court.

The Appeal Court dis-

ing, upheld appeals by missed an appeal by the

"'..I -
D)

—b

STAL
2

35 -

‘Minister of Law and
\ Nkondo and seven others Order and'Lieutenant

Strydom, Officer Com-
manding Maritzburg
Prison, against‘a detision
of Mr Justice B Law in
the Natal Supreme Court
on September 7 1384 to
release Mr Gumede and
six others from detention.
The appeal was dis-

)

fﬂ'

“*

missed with costs, includ-
ing those of two counsel,

After Mr Justice Law
had ordered the release
of Mr Gumede, of Cler-
mont, Mr Chandereo
Sewpersadh (Verulam),
Mr Mooroohgiah Jayara-

japathy Naidoo (Durban),

Mr Mawalal Ramgobin

am). Mr Billy Nair

finds orders

(Durban), Mr Bhekuse
Samil Kikine {(general
secretary of the SA Al-
lied Workers’ Union) and
Mr Kader Hassim, an ap-
plication was brought by
Mr Nkondo to the Wit-
watersrand Supreme
Court for the release of
himself and seven others.

® On September 10 1584
Mr Justice Nestadt heild
that the detention under
section 28 (1) of the Inter-
nal Security Aet was
vald,
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dramatic aeveiopment 1n
the treason frial here
yesterday, the State said
it would no longer rely
on mme transcripts of
South  African  Allied
Workers® Union (Saawu)
meetings handed in as
evidence last week,

The defence team had
alleged that all the {ran-
scripts were “gibberish,
bristled with errors” and
that some of them were
“misleading”

According to' the In-
dictment, the transcripts

contained ewvidence of

conduct the State would
have relied on to prove
its allegations of treason,
or alternatively terror-
ism and furthering the
aims of an unlawful or-
ganisation, against Mr
Thozamle Gqweta, Mr
Sisa Njkelana, Mr Sa-
muel Kikine and Mr
Isaac Ngcobo

The transcripls Te-
ferred to mnine Saawu
meetings held mn East
London between April
and November 1981 ?
The trial was ad-
ourned to Monday, when
the State will present a
“revised” mdictment. —
Sapa.
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Judgment rese

Political Reporter
DELMAS ~ In the treason trial in Belmat,
Mr Justice Kees van Dykhorst yesterday
reserved judgment after argument 1n a new
bail application by 22 men who are facing
charges of high treason, subversion, incite-
ment 0 murder and furthering the aims of
banned organisations.

Judgment n this second application for
vail — the first failed last year — 1s expect-
<2 on Monday

The men on trial are members of the
Umted Democratic Front, the Vaal Civic
Assnciation, the Azaman People’s Orgamsa-
tion and the Azanian Youth Unity and
amang them are UDF leaders Mr Terror

Lekota, Mr Moss Chikane and Mr Popo Mo-
lefe

—

S t
ol two mun&s.\

- AST at least & year Some of
the accused have been in custody for 17
months.

Mr Arthur Chaskalson — who argued the
bail apphecation for the defence — said that
the condition listed for a new apphcation
when the first was turned down, had been
met.

The condition was an improvement in the

security situation and the lifting of the-

state of emergency.

Mr P B Jacobs, for the State, told the
court that the hifting of the state of emer-
gency was not enough and the defence had
failed to show that the security situation in
the country had improved to the gxtent
where the 22 accused could be freed on bail.

v y ¥

- vy ek s f— -

| bail application

(8 .
rl %‘la
&gn " Mr Jacobs also submitted that the seri-

ousness of the charges against the 22 was
sufficient to induce them to flee the coun-
try

According to affidavits handed 1n on be-
half of the State, there was reason to be-
lieve that, if the 22 men were freed, they
would contribute to instability in the coun-
try, threaten the security of the State, fan
the unrest in the Vaal Triangle and intim:-
date witnesses

In addition, Mr Jacobs argued, few of the
accused had the means of providing bail
and bail provided by friends and associates
would not be sufficient reason for them to
remain 1n the country to stand trial

The State asked that bail be refused

" The hearing proper will resume today
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section 28 of the
eal Court ruling

%

1t
01 three njen held itrterms
In 5:19; rltmﬂ!}ﬂfte‘}_’ an"Ap
that certain'@etention notices weré invalid

Three urgent apphcatidrs irers brought by Mr Ra-

moshoane Peter Mokaba, Mr France Mofapa Mohlala

!‘.‘" ek T

an order declaring the defention of the men was
| Wrongtul and unlawful The notichs purporting to an-
thorise their detention 1 terms of section 28 of the
Internal Security Act were also declared invalid *

* Mr Justree Goldstone ordered the Minister of Law
and Order ,and the officer commanding the new
Johannesburg Prls'iun 10 release th;e men, h 3

. 3 The irgent. applications ayere ropght_hours- afier
‘?g ;jle “Appeal ,ggﬁ i Blﬂemfghte@r du nj?fetenﬁon
 orders 6n 16 people in August 1984 wesa invalid-

F 3 *Mr dustice; Dldstone sAid: “have little doubt the

Pl

“ [*-0rders ‘in these’ agplications are in substantially sym;-

lar terms to those considereg by the Appelate Div-
sion, which were declared mvalid” . - - :

In papers before the Rang Supreme Cdurt, it was
submitted the detention notices were 1Ralid becayse
they did not comply with the requirements in section
28 of the Interpal Security Act

The applications were not opposed,

Mr RJ Goldstone was on the Bench Mr I Ma-
homed SC, assisted by Mr BS Spilg, appeared for Mr
Mokaba, Mr Mohlala and Mr Mnguni1 Mr BW Bur-
man appeared for the Minster of Law and Order. *

P ‘ uls Adon Miguni“agaifift the Mins-
t?]‘ of ;;IW rder. %’ﬁ; TN :\ J§ 1
Slatewy y,>Mradugfice R J.G ne grantey
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Judge S %gbl
«touch Toti Ackised Zondo:-

- MR JUSTICE LEON warned yesterday
. that he would deal swiftly, summarily

\LTJ 'Fr iy

and severely with any member of the
public who tried to touch alleged Aman-
zimtot1 bornber Andrew Zondo.

* He said this in a statement at the start
of the trial in Scottburgh yesterday.

- Zondo, 19, has pleaded not guilty to
murdering the five people who died in
the bomb blast at the Sanlam shopping
cenire on December 23 last year.

He has also pleaded not guilty to at-
tempting to murder members of the
public who were there at the time.

Mr Justice Leon said there had been
two incidents two days ago — one he did
not witness and the other he did not hear

In the first, a member of the public
apparently struck Zondo in the face,
while'in the second a member of the
public tried to encourage another to
commit violence on tlie accused by say-
ing’“Kill him» |- %1
¢7 “This is a court of law and this court
iwill' decide If the accused is guilty or
innoceént, and this court alone will decide
ﬁhat&ppwhmant he will receive,” the
judgesaid,
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Maritzburg psychiatrist Dr./Alan
Trengrove-Jones said he behevedat was
a waste of time sending Zondo for men-
tal observation. It was s uapmion that at
present Zondo was not suffering from a
mental disorder. e

He said 1t was impossible for any psy-
chiatrist {o comment on Zondo’s mental
state on December 23 without having all
the evidence that had been led in court.

The psychiatrist was called to give
evidence by the State, which was oppos-
Ing an application by the defence to haye
Zondo sent for mental observation. The
doctor said that in the hour he had inter-
viewed Zondo, he had found him co-
operative with a clear level of ‘con-
sciousness.

Mr Justice Leon refused the apphea-
tion for Zondo to be sent for mental
observation. The judge said, however,
that he had asked Trengrove-Jones to
remain in attendance for the rest of the
trial because 1t might be negessary to
reconsider the question at a later,stage.

The trial was adjourned unt1l Monday
to allow the defence time to:engage

semor counsel — Sapa. b, g
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r:ThE paﬂ g}fenj;f » of - ment oo ways pﬂsmblew due to

the lack of tﬁne avall-

able to the prosecutor
and, when a court was
n  session, sattention

CThstiee- has “aninounced
tthe, appomtment 'of a
Jontness  friend”  to

., It was the, responsl-
bility of the prosecutor
o arrange the daily

help 1n alleviating the «

delays witnesses some-
| times . encuunter ;at
trlals e e
' ;The department said
1+ 'was ;aware of .and
cnncerned about the
delays and. ;mcunven-
clences whmh wasted
man-hours and time

. The positive: -attitude
of mtnesses was vital,
but delays at crlmmal
prnceedmgs were often
unavmdable o sald ;a
Press" ' std ement re—

' court roll’ A number of
facturs played a role
The duration of each
case had to be calculat-
ed as precisely as pos-
‘'stble, but the fact that
a case was placed on
the roll for a particular
day was no guarantee
‘proceedings would
start or finish on that
day, the statement
saild |

n*f Commumcatlon be-
{weén the pruseeutur

-qf justice,
- stafement- «

had to be devoted to
the case on hand

A “w1tnessw”1fr1end”
has already- ‘been’ ‘ap-
pomnted on a trial basis
11 Johannesburg,
Bloemfontein, Durban,
Cape Town, Port Ehza-
beth and Wynberg.

This measure was
part of the .continual
process {0 ensure the
smooth admunistration
~said the

o I=1-i‘.;r‘!I'l
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The: application brought by- the Krugersdokp, ‘Res:-
|, dents’- OrgamiSation; asking the Rand Supfenie Cort
Jorirelief against “particularly grave” allegatiohs
*cunc“ernmgfth'e?'cnnduct;uf policemen anid membet¥ of
the South African.Defence Force, has been E;ef&%ﬁed '

L

‘for the hearingiof oral evidence' -7 - b
. . None of, the.allegat10ns may' be published wnti] thé
"matter comesito court on April 21 Y
The allegations concern Kajiso, Kagiso 2 and Mun.

Y L

sieville,"allm; the Krugersdorp‘atea The applicanits’

1 + K

have riot béen’ granted any mterim relief .

- Oral eviderice 1s due 'to heard on April 21 on wheth-

er the;Krugersdorp Residents’ Organisation 1s legally

i 4t

‘entitled’ to b'ng the application and 'whether mem*
‘bers.of the South ‘African Police and the South Afr-

can Defence Force are guilty of the alleged unlawful
. conduct ~ Mo e

. The oral evidence will inclidé ‘that concefhing
® Whether members of the SAP and SADF are guilty

"of the alleged unlawful conduct set out on the occa-

stons histed on 2 schedule T e

® Whether the allegations agamst the'police 'and De-
fence Force members ‘are wilfully false; or made in
furtherance of the objectives’of-the African National
Congress VI o 5
ilwaether;thg‘;allegatmnsuarE made, to gam publcity
In support of:the orgamsations’ objectives, including

! -

#hat of undermining the' authorities and,the authority

‘of the South African Police and creating “liberated

L

areas’ in Kagiso, Kagiso 2.and Munsieville -
® Whether there was violénce'and/or unrest 1 these
areas: prior’ to January, 1986 or whether they* ere
peaceful’ %4 v- v To 0 FL ; ]
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- | Appeal jilfinent may

|lead to Tore reledsek #?

| More people held 1n preventive detention {section 28) may apply for
their release as a result of the precedent-setting judgment of the |
Appellate Division in Bloemfontein yesterday

The Appeal Court, presided over by the Chief Justice Mr Justice
P J Rabue, yesterday ypheld two appeals by 16 peopla held in terms
of a notice 1ssued under section 28 of the Internal Security Act.

The court found their detention notices were mvahd
1 Late, yesterday the release of three detainees was ordered by a
: Rand Supreme Court judge after three urgent applications were
i ’ brought to court against the Minister of Law and Order. | ’
k ‘| The basis of the applications was the decisio¥ of the Appeal Court
", }] given hours earlier. The detention notices, if was argued in the

o ——

—

L

I
% Appeal Court cases, did not comply with the requirements of sec- f
3| tion 28(3)(b) of the Act and were thereforednvalid ;
é A requirement of section 28(3Kb) is that a statement written
the Mimister should accompany the detention notices and should st
forth such reasons and information which induced the Mimster to
issue such a notice, as could be %sulossed withct detriment tn the
p“Hh? yltel'é_i_St.:._.E,_.____in’ S OB Do 1§ - K. &
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A ' Maximum %“l nces,

, paid to,witnesses 1n court, :.
. proceedings ncrease dra- "
“matically from Apri 1, i
was ,,annuuncedl yester-
.day o
.« They rise;from R25 to
“R100 and from R10. to
R40 a day for essential
expenditures, though. av-
‘erage payinenis will 'be
lower *
. Psychiatrists; patd R35
an hour for examinng an .
sccused, will in futurebe
‘%aid R60 an hour Court
attendance payments of
R15 a day for expert wit-
nesses ' will, be increased
to R35-an.hour for as long
as théy'are’in court. , -’ 1
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The DEPUTY MINISTER OF CONSTI-

- TUTIONAL. DEVELOPMENT AND
PLANNING:

(1) No. (2) and (b) fall away.
(2) No |
Rebel cricket tours
*20 Mr J H VAN DER MERWE asked

the Minister of National Education.

!

(1) Whether his Department (a) contrib-
uted (1) directly and (u) indirectly to
the financing of the so-called rebel
cricket tours in the Republic and (b)
rendered assistance m any other man-

—
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anice and (c) in respect of what period
is this information ?ﬂ:»w_.ﬁ%

TThe MINISTER OF NATIONAL EDU-

CATION: h

(1) (a) () and (u) No funds for the di-
rect or indirect financing of the
so-called rebel cricket tours were
provided for in my Department’s
budget.

(b) Yes At the request of the SA
Cricket Union, an official of the
Department of National Educa-
tion was made available for the
purpose of accompanying the
following touring teams as hai-

ner in this conhnection; if so, . son officer-
Sti Lanka tour of 1982
(2) (a) what amounts were mvolved, (b) » West Indian tour of 1983
i what was the nature of such assist- West Indian tour of 1983/84
(2)- (a) (b) (c)
Sr1 Lanka tour R3 075 Salary and out-of-pocket ex- 21/10/82to 13/12/82
penses of the official, as well as ,
. ; travelling expenses to enable him
to join the team.
West Indian tour R2 250 Salary and out-of-pocket ex- 14/2/83to 17/2/83
penses of the official, as well as
travelling expenses to enable him
. to join the team. .
West Indian tour R2 904  Salary of the official, as well as 17/11/83 to 31/1)84
. travelling expenses to enable him
to jomn the team.,
@ . 69) - : :
olitics: activ i read with section 19(g) of the Publc Ser-

O

articipation
%iw.&.@ 25(2
JH VAN D Wmen
the Minsster of Justice't /G2 M

Whether (a) magistrates and (b) other
members of the Department of Justice
may participate actively in party pohtics, if
not, why not; if so, subject to what con-
ditions?

TThe MINISTER OF JUSTICE:

(a) and (b) The hon member’s attention
1s directed to the provisions of section 30

A

vice Act, 1984 (Act 111 of 1984) and Pri-
sons Regulation No 71(1)}(y) Mr
Speaker, with leave of the House I shall
lay upon the Table the provisions men-
tioned

Section 30~

“Political rnights of officers and em-
ployees — Subject to the provisions of
section 19(g) an officer or employee

may—
\

(@) be a2 member and serve on the

. 603 TUESDAY, 25 MARCH 1986
* management of a lawful political S
* party; HANS 25 -
", *22. Maj R SIVE a
Law and Order:

attend a public political meeting,
but may not preside or speak at
such a meeting;

' (b)

niot draw up or publish any writing
or dehver a public speech to pro-
nmote or prejudice the interests of

4
w any pohtical party.”

m., (c)

Section 19(g)"

than a member of the services or the
National Intelhigence Service, 15 guilty
of misconduct and may be dealt with 1n
accordance with the provisions of sec-
tion 20, if he—

Mﬂ “Misconduct.— An officer, other

(2) makes use of his position in the
public service to promote or to
predujice the interests of any pol-

m itical party;

Hg._.__.

1

Prnisons Regulation No. 71(1}{y).

“(1) A member or temporary warder
who contravenes or fails to comply with
any provision of the Act or these regu-

: lations (other than a contravention or
non-comphance which is expressly de-
clared to be an offence under the Act or

: these regulations) or who—

" L I

i (y) makes use of his position in the
X Prisons Department to promote or
to prejudice the interest of any pol-

Mp itical party,

shall be guilty of a contravention of the
Act or of these regulations, as the case
may be.”

A

HoA
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|
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(1) Whether, with reference to the reply
of the Minister of Transport Affairs
to Question No 17 on 18 February
1986, the investigation into the use of
a South Afncan Transport Services
vehicle by secunty forces for patrol-
ling townships has been completed; if
not, (a) why not and (b) when 1s it
anticipated that it will be completed;
if so, (1) when and (1) what were the
findings,

(2) whether any action is to be taken as a
result; if not, why not; if so, what
action;

(3) whether the security forces utilising
this vehicle were members of the
South Aifrican Pohce; if not, which
branch of the security forces utilised
the vehicle; if s0, (a) who authorised
the operation, (b) what is the (1)
name, (ii) rank and (it} experience of
the officer in charge of the operation,
(c) what are his qualifications, (d)
bow many members of the police
were engaged m this operation, (e)

. what specified arms were used and (f)
how many rounds were fired;

(4) whether any persons were (a) killed
and (b) mmjured as a result; if so, (i)
how many, and (n) what were their
ages, i each case;

(5) whether he will make a statement on
the matter?

+The MINISTER OF LAW AND OR-
DER:

(1) Yes.
(a) and (b) Fall away.

(i) and (i) The police investiga-
tions are completed. The
inquest dockets have been
submitted to the Attomey-
General for his decision

—PD

-
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The MINISTER OF LAW AND OR-

' DER
(1)

(2)

Qﬁ\.buow\mn_ D J RALLI n ashe

Transvaal .. . ...... . .,...1190
Natal vees . we . .. 510
CapeProvince ..  ..... .. 839
Orange Free State .. 316
Total .. . .. 2855
3 908.

ter of Administration and Economic Advi-
: SOTY Services. 3

(1)

(2)

&)

~ (4)

(5)

In what categories has full parity
been achieved mn the salanies pad to
officers of different race groups 1n the
Department of Justice;

what is the total number of non-
White officers 1n the said Department
who enjoy full parity 1n salary,

1n what categories has full panty not
been achieved 1n the salanies paid to
officers of different race groups in
that Department,

what is the total number of non-
White officers in that Department
who do not enjoy full parity 1n salary,

(a) what steps are bemng taken to
elimmate the existing dispanty and
(b) when 1s 1t estimated that such dis-
parities will be eliminated?

The MINISTER OF ADMINISTRA-

TION AND ECONOMIC ADVISORY
SERVICES-
(1) Coloured and Indian

Hah

nl
a
&
x

State prosecutor and higher ranks

Magistrate and higher ranks

Justice Admmistration Clerk and
higher ranks

Court Interpreter and higher ranks

Security Assistant and higher ranks

Storekeeper and higher ranks

T ] BT e T P T i | i A N 1 1

m—-?—‘

Provisioning Administration Clerk
and higher ranks ..

Personnel Clerk and hugher ranks

Accounting Clerk and higher ranks

Legal Officer and higher ranks

Legal Administration Officer and
higher ranks

State Advocate and higher ranks

Assistant State Attorney and higher
ranks

Assistant State law Advisor and high-
er ranks

Regional Magstrate and higher ranks

President and Permanent Member,
Appeal Court for Commnussioners’
Courts and Divorce Court

Warder and higher ranks

Ty Aeive w mﬂfﬂ’hﬁ"ﬂwm

Black

Magistrate

Chief Court Interpreter

Semnor Storekeeper and higher ranks

State Prosecutor
Warrant Officers and higher ranks up
to Lieutenant Colonel

(2) ColouredandIndian .. . . 2234
Black e e e 607

(3) Coloured and Indian
None (enjoy full salary panty)

Black

Court Interpreter

Justice Admimstration Clerk .
Security Assistant .
Sargeant

Warder

mﬁanrmmmﬂu

Provistioning Administration Clerk
Assistant Provistoming Administra-

tion Clerk
Accounting Clerk
(4) Coloured and Indian . . . N1
Black . v ees . . 7003

(5) (a) In order to effect its policy of
parity in the salaries of the dif-
ferent population groups The
Government accepted a plan
divided into different phases n £
which the wage gap was to be
narrowed and eliminated on a |

\ honzontal basis from the highest 3

s i
fl o
i\}\U..... _p
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to the lowest levels This plan
has to a8 large extent been ef-
fected 1n concurrence with gen-
eral salary increases granted in
recent years The elimmation of
further differences, in both sal-
anes and measures, at present
receives attention during occu-
pational spectfic maintenance in-
vestigations.

(b) As and when maintenance mves-
tigations into  occupational

(n) 254,
L (ii1) None.
(b) Alexandra

(1) 5.
(i1) 18

HAVS IS S %mwﬁwf

groups are carried out, but with-
m the framework of available

213 MrD J D
ter of Law and Order:

How many Blacks in (a) the Sandton
munictpal area and (b) Alexandra Town-
ship were charged in 1985 with offences
relating to (1) identty documents, (i1)
influx control and (1) curfew laws?

The MINISTER OF LAW AND OR-
DER.

(a) Sandton

(1) 273. T

(1)(a)
Eastern Tvl. e e e e 522
NorthernTvl ... . .. .. Nil
WestRand ... ., .. ... . 100
EastRand.. ... ... .. .. 130
NorthernCape .. ... .. ... Nil
OrangeVaal...... .. ... . 503
SouthernOFS . .. .. . Nil
EasternCape . . . .. 966
WesternCape .... .... .. . 3001
Nataha . teen b eseens Nil
CentralTvl... . ... . . Nil
Western Tvl . s 222
Fighveld .. . .. ...... 52

347, Mrs H SUZMAN asked the Minster
of Constitutinal Development and Planning:

313. Mr R A F SWART asked the Minis-
ter of Constitution lopment
ning;

(1) (a) How m ouses uilt by
each specified Development Board in
1985 and (b) what was the amount
spent on (1) housing and (ii) infra-
structural development for such hous-
ing by each Development Board in
the 1984-8S financial year;

(2) whether there is a shortage of hous-
ng 1n townships in any Development
Board area; if so, how many units are
required 1n each specified Develop-
ment Board area?

The MINISTER OF CONSTITUTION-

AL DEVELOPMENT AND PLANNING:

£

(b)) () (2)
R R

899 388 1842 878 748

. Nil Nil 279

884 000 938000 2 780

2 942 877 7587137 7961

Nil Nil 5 407

4 988 392 8157548 2122

Nil Nil 4 300

4 600 422 1473346 8755

25321737 40746919 . 9051

Nil 2893200 12 400
Nil Nil 1217 MA

609 420 332603 3553

390 000 125 000 4723

. .

Zimbabwe, (b) Lesotho, (c)} Swaz-
land, (d) Botswana and (e) Mozambi-
que were repatriated mn 1985;

(2) how many of these workers in each
category had been granted exemption
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v (2) Yes 1) How many cases under section 16 of .
. ® the Immorality Act were referred to | ® Zﬂﬂ&na Cause of action
(2) Dunng January and February of each Attorney-General in the Repub- , unlawful arrest
; this year. lic in 1985 prior to the repeal of the H.m unlawful detention .
‘ legislation;, \ - neghgent cause of damage to private property
_,._ (b) and (c) Initially 180 persons left X .w msufficient medical treatment
: Mgwali. They represented 317 : assault .
families who desired to move (2} how many of the persons concerned 1 malictous prosecution
These families, including the 180 were %mv prosecuted and (b)(i) ac- 1 maladmmistration
persons representing them, were quitted and (u) convicted, ] conduct of a messenger of the court
settled at Frankfort in Ciske defamation
(3) No . (3) what total number of persons were (1) Clams settled out Claims not furthered . .
S d _ prosecuted under this legislation of court by the plantiff Claims pendmg  Claims dismissed
G Cul. 7 U—JMMTHMHM ct @ since 1ts introduction titl its repeal? y/ 13 26 5
3 ?W% SU asked the er - -—
of Justice: The MINISTER OF JUSTICE:

- (2) (a) No Mooiplaas: income

: - (b} Yes, R21 177,00 376 Mr P R C ROGERS asked the Minis-
. ter of Education and Development Aid:
The amount includes settlements reached

(1) (2)(a) (b)(1) (11) ursuant to letters of in i i artm i

Attorney-General Cases Persons Persons Persons Wnnan rention to instiute M) wamhﬂﬁmw”wwrn%nﬁﬁwﬂwmwwnﬂnm rea

referred  prosecuted  acquitted  convicted ; q - © area

. - known as Mooiplaas; if so, (a) what

Pretoria . .. e e 0 0 0 0 m total amount was so received during

Johannesburg. ... . . . 4 - 0 2 ' § Kwelera: income the latest specified period of 12

Wuamﬁmnﬁm_ﬂ e e e el 4 0 0 0 months for which figures are avail-

Kimberley .. . e 5 10 0 6 375. Mr P R C ROGERS asked the Minis- able and (b) how was this amount
CapeTown. . . . : 6 0 0 0 ter of Education and Development Aid: . made up;

Grahamstown . cv e 3 0 0 0
Pietermaritzburg . . 0 0 0 0 (1) Whether his Department receives any (2) (a) what total amount was spent by

°The cases were withdrawn agamst 6 persons
*The cases were withdrawn against 4 persons.

income from the residents of the area
known as Kwelera; if so, (a) what
total amount was so received durng

his Department in respect of this area
during the above-mentioned period
and (b) on what items and/or services

Ll 1 TR T TR T Sy Ty

the latest specified period of 12 was it spent?

- months for which figures are avail-
. able and (b) how was this amount The MINISTER OF EDUCATION AND

(3) The Em\a._\.n_mauu 18 not readily available. as a rvesult of successful lawsuits | made up, DEVELOPMENT AID:
brought agamnst him and (b) 1n out- )
of-court settlements; if so, what total (2) (a) what total amount was spent by (1) No

amount in each specified year? his Department 1n respect of this area

@.n\ﬁr ﬁ%ﬁ nm_.ﬂﬂ Minister~”
%AA %ﬂ. P W ASTROW sk during the above-mentioned penod

(2) (a) Nl

Minister of Justice: The MINISTER OF JUSTICE _. and (b) on what 1tems and/or services
| ; was 1t spent?
(1) Whether any lawsmits have been E.Hrm Hmmaanuﬂm_u_m Member is Hmmmﬁwa to { P (b) Fallsaway.

brought agamst him 1 his capacity as e reply to wntten question No 103 of The MINISTER OF EDUCATION AND . - .
Minister of uzm%wa by members of 5_..“_ wmmw The information for 1985 1s as fol- DEVELOPMENT AID: Heckel: income
public; 1f so, (a) how many In each — fows _ 377. Mr P R C ROGERS asked the Minis-
specified year and (b) what (1) were 1} No ! 1
%@ Q_dEwﬁmnnmm of W_Hm Hmimmuwr and (1) Yes. The given statistics include let- (1) ter of Education and Development Aid:
(11) was the outcome in each case; ters of intention to mstitute action (2) (a) N1 (1) Whether his Department receives any

income from the residents of the area

(b) Fallsaway known as Heckel,; if so, (a) what total

(2) whether he paid out any moneys (2) /ﬂmv 46 ¥

HaA :..h HoA

-
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Pianning;

1

Whether any money has been allocated
by the Western Cape Development Board
in respect of the 1986-87 financial year for
maintenance and development projects 1n

a) Langa, (b) Nyanga, (c) Guguletu and
d) Crossroads, if not, why not; if so, (1)
what total amount and (ii} on what
specified maintenance or development
projects will this money be spent?

The MINISTER OF CONSTITUTION-

AL DEVELOPMENT AND PLANNING:

The Western Cape Development Board
15 at present 1in the process of drawing up
the 1986/87 estimates which financial yeatr
commences on 1 July 1986 The Honour-
able Member should, however, note that
for the purpose of the estimates the Board
does not distingmsh between the town-
ships as mentioned but regard them as one
and the Board will therefore not be 1n a
position to furnish the information in the

form as asked.

II-lll...II.I_Illl\

INlegal immigrants
538. Mrs H SUZMAN asked the Minister

of Justice:

(1) (a) How many persons were being
held on suspicion of being 1illegal 1m-
migrants as at the latest specified date
for which figures are available and
(b) how long had each been in custo-
dy as at that date;

(2) whether these persons have appeared
in court, 1f not, why not; if so, (a) on
what date or dates, (b) in which court
or courts, and (c¢) what were the
findings, 1n each case?

The MINISTER OF JUSTICE-

The information 1s not readily available

HoA
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A=A _llﬂ_. ..I"...._.._r..._. =N . g T ltﬂ.ﬂlﬂh :
# %Hﬁsg Cape Develop N Eﬁm mfu_g—_wﬁﬂm ' Q
mﬁ.\.‘ 5 6. Prof N J J OLIVIE e Min- wﬂw Mrs H SUZM m. asked the W er
ister of Constitutional Development and  of Justice: ,,

How many death sentences 1n each race
group were commuted 1n 19857

The MINISTER OF JUSTICE"

Blacks . 23
Coloureds . . . A X |
Total ... ‘o . e .mM

G CoL B3

_ 1 A,. ". wanihoek Resettlement Area
> EmwM% >
568 Mt MAT ed the Minist

Education and Development Aid

(1) Whether, with reference to the reply
of the Deputy Minster of Develop-
ment and of Land Affairs to Ques-

‘ tzon No 13 on 9 Apnl 1985, any per-
sons have been resettled in the
Waaithoek Resettlement Area near
Ladysmith in Natal, if so, (a) what
total nember of (1) adults and (u)
children have been resettled in this
area, and (b)(i) from what specfied
farms were these persons moved, and
(1) when were these persons resettled
in Waaihoek, 1n each case,

(2) whether all these persons agreed to
move to Waaihoek, if not, (a) how
many persons did not agree to the
move and (b) why were they moved
to this area 1n each case,

1

(3) (a) how many sites had been devel-
oped 11 Waathoek, and (b) what total
amount had been spent on this area,
as at the latest specified date for
which figures are available?

The MINISTER OF EDUCATION AND

DEVELOPMENT AID

833 WEDNESDAY, 26 MARCH 1986 834
(1) Yes.
(2)(1) () O (b)ii
22] adults 199cluldren 420 persons from Stendal Mission 27-30/11/84
31 adults 61 children 92 persons from Sunvalley 11/85
20 adults 50 children 70 persons from Sunvalley 4/85
5 adults 10 chuldren 15 persons from Platteland 3/85
11 adults 24 children 35 persons from Doringbos 6/85
10 adults 17 chuldren 27 persons from De Haig 1/85
3 adults 4 children 7 persons from De Haig 5/85
4 adults 20 children 24 persons from Waayhoek 2/85
15 aduits 42 chaldren 57 persons from Waayhoek 5/85
6 adults 3 children 9 persons from Waayhoek 8/85
6 adults 16 children 22 persons from Waayhoek 11/85
9 adults 14 children 23 persons from Waayhoek 12/85
10 adults 18 children 28 persons from Doringkraal 7/85
6 adults 13 children 19 persons from Bester 3/85
22 adults 21 children 43 persons from St Chadds 1/85
22 adults 25 children 47 persons from St Chadds 2/85
9 adults 6 children 15 persons from St Chadds 9/85
55 adults 63 children 118 persons from Weenen Apr/July 1985
11 adults 7 children 18 persons from Stenndal Dec. 1984
14 adults 21 children 35 persons from Stenndal Jan. 1985
12 adults 1 child 13 persons from Stenndal Apr. 1985
9 adults 8 children 17 persons from Roosboom July 1985
7 adults 16 children 23 persons from Jonono May 1985
4 adults 6 children 10 persons from Jonono Oct. 1985
4 adults 4 children 8 persons from Weenen Sept. 1985
10 adults 14 children 24 persons from Matiwaanskop June 1985
18 adults 23 children 41 persons from Umbulwane June 1985
548 709 1257
(2) Yes specified date for which fisures are
available,
3) (@) 1242,
(2) whether all posts in the national
(b) R3 105 000. states 1n respect of which secondment

(Asat 1 March 1986) _W

: Officials seconded ational states

W[/ & <nLBD
569, Mr VAN MERWE asked
the Mimiister of Educa Devel6pment
Aild
(1) Ow many s 1n the Public

specified national state, (b) what post
was held by each such official, and (c)
what was the cost of the secondment
of such officials, as at the latest

Haok

is required are filled at present, if
not, how many remained vacant as at
the latest specified date for which
figures are available;

(3) whether any further secondments are
envisaged; if so, how many?

The MINISTER OF EDUCATION AND

Service had been seconded to each . DEVELOPMENT AID-

(1) (a) and (b). The information as re-
quested is contained 1n the at-
tached schedule

— 2D
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, The MINISTER OF TRANSPORT AF- y housin i (2) Yes, it is not possible to give a com-  The MINISTER OF JUSTICE:
8 - FAIRS: Q g pletely accurate figure as the shortage ' 2
603 OAL as € m of housing also depends on the actual Duvision Persons
Cape Town Table Bay Educsfion and Development Aud: ] demand It is estimated that the Transvaal Provincial Division ... . 2456
| Station | Harbour - . : shortage 1n terms of units is as fol- Cape of Good Hope Provincial
4 (1) (a) How many family housing umnits : lows: Division. . . ... ....... ... 603
mw m.w 17 were built 1n 1985 1 each national : Orange Free State Provincial
b 3 4 state by (1) the national state author- ¢ Lebowa . . 18 180 Division . (X
Mv 34 7 ity, (u) private owners and (iu) the M QwaQwa . 24 240-30 000 Natal Provincial Division . ....... . 339
| W 90 26 South African Government and (b) : KwaZuln . . ... 100 000 Northern Cape Diviston.... ....... 109
b c what was the total amount spent by F (80 000-100 000) Eastern Cape Division ..
_ 502 >34 : pe I
ik M 50 .68 each 1n respect of each national state; m MmZmEmnm can 6 000
! . waNdebele ... 3 850 Compani d
:w M 2 whether there 1s a shortage of hous- Gazankulu ... . 2 000 panies under compulsory liquidation
i Woodstock does not have its own ing umits 1n any national state; 1if so, South Afncan De- 611 Mr H H SCHWARZ asked the M-
il Railways Police post and cases which how many units are required in re- ﬁ velopment Trust 1ster of Justice:
i occur at this Station are Eﬁoﬁmum to spect of each national state; | Land . . . .. 14 948
1 the Railways Police post at Cape ; How many companies were place under
b Town Station. (3) whether any family housing umts are A Total ... . . ., 169 218 compulsory Wﬂiawmna in the h.mm of each
being built in the national states at Master of the Supreme Court in 19857
) - (2) (a) (b) (c) present by (a) the national state auth- (3) (a) Yes
| Murder — 7 onty, (b) <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>