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The Black Sash ﬁ Die Swart Serp

It does very greatly matter that each indi-
vidual should be both enabled and encouraged
to make the best of all the good that is within
him. It does very greatly matter that each
individual should be free to form, hold and
honour his own belief as to the meaning and

value of human life and its relationship to a
spiritual universe that lies beyond it. It does
very greatly matter that any society should be
so organised that these things are respected as
s main purpose.

Lord Radcliffe.

“THE MOST FUNDAMENTAL MEANING

OF JUSTICE is not the negative one of sim-
ply preventing anarchy and erime but the posi-
tive one of offering and securing benefits for the
whole of society.” Mr. Ian Thompson, a lecturer
in Philosophy at the University of the Witwaters-
rand said this in an address to the Human Rights
Society in Johannesburg.

In eompiling this issue of The Black Sash we
have been forcibly reminded of how much injus-
tice is being done in South Africa in the name of
“the maintenance of law and order.”

We have come to accept an almost total re-
moval of our rights without question because we
have forgotten that we ever had them, and be-
cause it is easier to acqguieze than to analyse and
protest against our present condition.

We have tried in this magazine to present
some aspects of Justice in the legal sense and to
present the terrible picture of how far from
Western principles of individual freedom South
Africa has travelled. As we go to pressz the
arbitrary banning of Dr. Hoffenberg, a leading
medical authority and Professor at the Univer-
gity of Cape Town has been announced, This
banning has been widely publicised and opposed
because of the eminence of the banned person,
but he iz only one among hundreds of lesser
known victims.

Our right of access to the Courts is being ever
more severely restricted and this applies to every-
one of us, not only to those who have been or wiil
be arbitrarily punished without trial. We are all
diminished as individuals and as ecitizens.

We have come to forget the positive meaning
of Justice. As a Nation we no longer see the
necessity of offering and securing justice for the
whole of society, We have come to regard the
State and its security as an end in itgelf and not
as the meang of safeguarding the freedom, wel-
fare, happiness and security of the people who
comprise it.
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.-DIE MEES FUNDAMENTELE BETEKEN-
IS VAN GEREGTIGHEID pehels nie net
die negatiewe aksie om wanorde en misdaad te
voorkom nie, maar sluit in die positiewe aksie
wat voordele vir die hele gemeenskap aanbied en
verkry.” Mnr, Ian Thompson, lektor in Filosofie
aan die Universiteit van die Witwatersrand, het
hierdie verklaring gemaak in 'n toespraak aan
die ,,Human Rights Society” in Johannesburg,

Met die opstel van hierdie unitgawe, word ons
pertinent herinner aan die onreg wat in Suid-
Afrika geskied in die nasm van die ,handhaw-
ing van reg en orde”

Ons het al daartoe gekom dat ons 'n amper
algﬁl:lﬂle verwydering van ons regte sonder teen-
kanting aanneem, want ons het al vergeet dat
ons ooit die regte gehad het, en dis makliker om
in te stem dan in ons huidige posisie te ontbied
en daarteen te protesteer.

In die uitgawe het ons probeer om sekere
aspekte van Geregtigheid van die wetlike stand-
punt te stel, en daardeur die ontstellende prent
weer te gee van hoe ver Suid-Afrika alreeds
afgedwaal het van die Westerse begrip van per-
soonlike vryheid. Ten tyde van ons ter perse
gaan, word die arbitrere verbanning wan Dr.
Hoffenberg, Lektor aan Universiteit van Kaap-
stad, aangekondig. Hierdie verbanning geniet
groot publisiteit en teenkanting, tewyte aan die
uitstaande gawes van die verbande. Maar hy is
maar eén van die honderd minder prominente
slagoffers.

Ons reg tot die beskerming van die howe word
meer en meer ingekort, en dit tref ons almal, nie
net die persone wat reeds arbitrér gestraf is, of
nog sal gestraf word nie, sonder werhoor. As
individué en as burghers word ons almal minder.

Ons het al vergeet wat positiewe Gereptigheid
beteken. As 'n volk voel ons nie meer die be-
hoefte om geregtigheid aan te bied en te beveilig
vir die ganse gemeenskap nie. Ons beskou die
Staat en sy sekuriteit as 'n doel op sigself, né nije
as 'n kanaal waardeur die vryheid, welvaart, ge-
luk en sekuriteit van elke burgher beveilig moet
word nie.
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LAW AND MORALITY

JOHN DUGARD

Mr. Dugard iz a lecturer in the Department of Law, University of the Witwatersrand.
This article is a transeript of o talk he gave to the Black Sash in Johannesburg.

The title of my talk “LAW AND MORALITY" is sufficiently vague to be rather misleading.
If any of you expected me to talk tonight on the separate disciplines of law and morality I am
afraid you have been lured here under false pretences, because I intend speaking on the exact
opposite subject. In fact I intend showing that law and morality are not separate disciplines but
that law requires a certain moral content to qualify as law and that if it fails to comply with
certain moral standards it does not deserve the name “law” at all. I have chosen this topic as
I believe it to be highly relevant to the modern South African scene. In South Africa today we
find that everyone, even the opponents of the National Party Government, have a tremendous
respect for the word “law”. The most immoral and unjust injunction, once given the name of
“law™ by Parliament is immediately accepted as representing legality and constitutionality and
becomes almost sacrosanct. As soon as even the most despicable measure has been passed by
both Houses of Parliament and has been signed by the State President, it seems to assume a new
status in the eyes of both laymen and lawyers. It has now become law and may not be question-
ed. Indeed as a nation, we have reached the stage at which we are prepared to obey anything,
any enactment, however evil it may be, provided that the evil enactment has been passed by
both Houses of Parliament and has been printed at Government expense in the Government Ga-
zette. It is in the light of this tendency in South Africa that [ wish to talk to you tonight about
the two major schools of thought in legal philosophy — or jurisprudence as it is usually called

— namely the positive school and the natural school of law.

The positive school of law sees law as the com-
mand of the sovereign. In the words of the
founder of this school, John Austin, an English-
man who lived in the nineteenth century, law is
the command of the uncommanded commander of
society. As far as the positivists are concerned,
an unjust proposition embodied in a statute
emanating from Parliament is law, because it
bears the formal stamp of wvalidity, however im-
moral its content may be. In other words as far
as the positivists are concerned, the order of
King Herod to massacre the Innocents was law,
despite the immoral nature of the order, simply
beeause it was given by the proper legal auth-
ority, King Herod. As far as the positivists are
concerned, morality has no part in the make-up
of the law. Not unexpectedly, this school of
thought was widely acclaimed in Nazi Germany.
In fact, one legal philosopher, Professor Lon
Fuller of Harvard University has gone further
and has shown there was a causal connection
between the German adherence to the philosophy
of positivism and the rise to power of Hitler. He
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shows that in the late nineteenth century and
early twentieth century it was a social disgrace
for a lawyer to espouse the natural law theory.
He states that “German legal positivism not only
banned from legal science any consideration of
the moral ends of law but it was also indifferent
to the inner morality of law itself., The Ger-
man lawyer was therefore particularly prepared
to accept as ‘law’ anything that called itself by
that name and was printed at Government ex-
pense.” Today positivism is generally accepted
by lawyers and politicians in South Africa as
well. Ewven non-Nationalist lawyers tend to sup-
port the view that anything passed by Parlia-
ment is law and therefore must be obeyed : — one
cannot query its moral content. The main rea-
gon for this is that the major developments in
the world since the second World War, which
tend to support the natural law view, have sim-
ply passed South Africa by. I should like to give
one example in this respect. In the beginning of
1966, an article appeared in the South African
Law Journal by Professor Mathews of the Natal
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University Law Department and Professor Al-
bino of the Department of Psychology at the
University of Natal. In this article these two
professors attacked the South African courts,
particularly the South African Appellate Divi-
sion, for not interpreting the 90-day law in such
a way as to favour the individual detainee as
much as possible. Professor Mathews did not ask
the courts to re-write the enactments of Parlia-
ment, because courts are not able to do this, they
may only interpret and apply the law. He sim-
ply argued, and he argued this most cogently,
that where the provisions of a statute, in this
case the 90-day law, were in any way ambiguous,
the court should have interpreted any ambiguity
in favour of the rights of the individual. Re-
cently, this criticism brought forth a sharp re-
buke, by no less a person than the Chief Justice,
Mr. Justiee L. C. Steyn, himself. At a dinner of
the University of South Africa held in Johannes-
burg he took the opportunity to attack Professor
Mathews for attacking him, and he stated that it
was the duty of the courts to apply the law as
expressed in the enactments of Parliament and
not to enter into the political arena in the pro-
tection of the interests of the individual. On the
face of it this dispute between Professor Math-
ews and the Chief Justice is one relating to meth-
ods of judicial interpretation, but underlying
this iz a more basic rift. The Chief Justice and
most judges and lawyers today in South Africa
are positivists in their outlook. They accept the
law laid down by Parliament unguestioningly,
without examining the moral content or the lack
of moral content in such statutes. Professor
Mathews, on the other hand, believes that the
courts should lean as far as possible in the inter-
ests of the individual so as to extraet the maxi-
mum moral content possible from a largely im-
moral enactment. The whole dispute really serves
to illustrate my point that the judiciary is un-
duly influenced by positivism,.

Opposed to the school of positive law, is that of
natural law. According to natural lawyers, law
musgt have a ecertain minimum moral content be-
fore it qualifies as law at all. In other words,
it must be good law, not simply law. According
to natural lawyers, law is not law simply because
it has passed through both Houses of Parliament
and been signed by the State President, It must
comply with an additional qualification rooted in
morality and justice. An immoral rule, as far
as this school of law is concerned, is not law at
all but iz simply an abomination, sanctioned by
force. As 1 shall show, this natural school of
law iz part of our own Western heritage, more
so than the positive school of law. Furthermore,
this natural law theory has been accepted by
most nations and most eminent lawyers in the
last two decades.

To start at the beginning: the civilisations of
Greece and of Rome accepted the natural law
theory that an unjust law is not a law at all,
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Take for instance Sophocles “Antigone”. In this
play, King Creon orders that no one may bury
the dead body of a warrior who raised arms
against the City of Thebes; but according to
Greek religion there was a duty incumbent upon
members of the family of the dead to bury the
dead. Antigone, the sister of the dead warrior,
disobeys King Creon's law, or order. The King
summons her and tells her that he is to be obeyed
in all things just or unjust. She, however,
chooses to obey the moral law and disobey the
positive, man-made law and the play ends in
Antigone’s death but in triumph for the theory of
natural law. Sophocles makes it clear that, as
far as he was concerned, Antigone was right,
that man-made laws cannot override divine or
moral laws., The same line was taken by Aris-
totle and Cicere and other Greek and Roman phi-
losophers and the idea is also taken up by the
early Christian philosophers, notably Saint Au-
gustine and Saint Thomas Aquinas, Saint Tho-
mas Aquinas wrote, for instance, that “a tyran-
nical law is not a law, but rather a perversion
of the law.” This natural law tradition is not
only philosophical and theological, however., In-
deed the founder of Roman-Duteh law, the sys-
tem of law which prevails in this eountry, the
Dutchman Grotius, who lived in the seventeenth
century, wrote in his book “The Jurisprudence
of Holland” that “that which is forbidden by the
law of nature (that is, moral law) may not be
enjoined by positive law (statute law), nor that
which is enjoined by the first forbidden by the
second.”

This natural law school of thought was very
popular in the sixteenth and seventeenth and
even the eighteenth centuries but fell into dis-
favour in the nineteenth ecentury and the early
twentieth century. But the evil nature of Hit-
ler's laws resulted in a revival of this school of
thought. As a result of Hitler’s laws, legal phi-
losophers and lawyers were brought face to face
with the dangers of the positivist theory of law.
Several legal philosophers have expressed the
view that Hitler's enactments were so evil that
they eould not be described as law at all. The
most notable philosopher in this respect is one
Gustav Radbruch, a German, who, in the nine-
teen-twenties and nineteen-thirties endorsed the

itive view that any enactment emanating from
a lawful authority is law; but, as a result of
Hitler's extravagances, Gustav Radbruch, after
the second World War, endorsed the view that a
large portion of Hitler's laws did not deserve to
be called law at all. This view has also been sup-
ported by Professor Lon Fuller of Harvard whom
I referred to a moment ago. He states in con-
nection with the Nazi regime that “to me there is
nothing shoeking in saying that a dictatorship
which clothes itself with a tinsel of legal form
can go far depart from the morality of order,
from the inner morality of law itself that it
ceases to be a legal system at all” These are
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some philosophical statements but the revival of
natural law does not only take the form of learn-
ed academiec pronouncements, In faet, it was
transformed into a legal reality by the Nurem-
berg trials and the decigions of the German courts
after the second World War. First of all, let us
look at the Nuremberg trials. In 1945, the major
victorious allied powers entered into a treaty
known as the London Charter which laid down
the law which the Nuremberg tribunal was to
apply, and one of the crimes laid down by this
Charter was the erime against humanity. This
crime was defined as “murder, extermination, en-
slavement, deportation and other inhumane acts
committed against any eivilian population before
or during the war, or persecution on racial, poli-
tical or religious grounds in the execution of or in
connection with any erime within the jurisdietion
of the tribunal, whether or not in vieclation of the
domesiic law of the country wm which it was per-
petrated.” In other words, persons were charged
before the Nuremberg tribunal with committing
actgs which had been fully legal aceording to Hit-
ler’s laws. This has led to considerable criticism.
Many people have contended that this resulted in
the introduction of retro-active law, because it is
argued that the erime against humanity had not
existed before the days of the London Charter.
The Nuremberg tribunal, however, rejected this
argument and held that certain acts had always
been crimes whether they were written down in
statutory enactments or not. Certain acts are so
morally reprehensible that everyone knows that
they are illegal. The mere fact that Hitler’s laws
authorised these morally reprehensible acts did
not make them “legal”: did not deprive them of
their illegality. In one of the major trials, the
von Lizt trial, the tribunal stated, in reply to this
argument “that it is not essential that the erime
be specifically defined and charged in accordance
with a particular ordinanee, statute or treaty,
if it is made a erime by international convention,
recognised by the general principles of eriminal
justice common to civilised nations generally.”
This, of course, does tie up with Grotius’ state-
ment made in the seventeenth century that cer-
tain acts which are forbidden by the law of na-
ture may not be permitted by man-made law, by
positive law. In 1946, the General Assembly of
the United Nations unanimously adopted and
affirmed the principles of the Nuremberg trials
and so consequently there can be little doubt that
the Nuremberg principles do today form a part
of public international law,

There may be some of you here tonight who
choose to regard the Nuremberg trials rather as
acts of retribution than as just acts. For those
of you who take this view I would like to cite you
the example of the decision of a German court
given after the second World War. Let me sketch
the facts of the decision. A statute of Hitler's
in 1934 made it an offence for anyone to criticise
the Nazi leaders, In 1944 a soldier returned
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home and told his wife exactly what he thought
of Hitler. Inter alia he mentioned that he was
sorry that Hitler had not been killed in the recent
attempt on his life, His wife had managed to
acquire several “boy-friends” during the course
of the war and wished to get rid of him, so she
reported him to the Nazi authorities, as a result
of which he was tried under the 1934 Nazi sta-
tute and found guilty of insulting and cricising
the Nazi leaders. He was sentenced to death but
his sentence was later commuted to service on
the Eastern Front, which was tantamount to
death., He managed to survive this ordeal, how-
ever, and after the war he returned and laid a
charge against his wife for unlawfully depriving
him of his freedom. MNaturally, when the wife
was charged she raised the defence that her act
had been “lawful” at the time when she had per-
formed it. She had simply been acting in ac-
cordance with Hitler's law of 19384, A German
court, the Bamberg court of appeal, however re-
jected this defence on the ground that she had
used, out of free choice, a Nazi statute which was
“eontrary to the sound conscience and sense of
justice of all decent human beings.” She had
done thizs simply to get rid of her hushand, and
she was therefore found guilty of unlawfully de-
priving her hushand of his liberty. Incidentally,
this approach was followed by the German courts
in several other decisions.

This acceptance of the natural law philosophy,
as fundamental to lawyers is evidenced by other
post-war developments, particularly on the inter-
national front, The United Nations Charter
which was signed in 1945 for instance contains
Human Rights provisions which guarantee cer-
tain fundamental freedoms for individuals. Then
in 1948, the universal Deeclaration of Human
Rights, a resolution passed by the General Assem-
bly, reaffirmed certain basic human rights. In
1950 the major Western European states entered
into the European Convention for the Protection
of Human Rights and Fundamental Freedoms
which also guarantees these rights. And finally,
on the 16th of December, last year, the General
Assembly of the United Nations adopted cer-
tain draft treaties guaranteeing certain basic
human rights which will be placed before mem-
ber states of that organisation and once 356 mem-
ber states have signed, these treaties will come
into force. All these human rights treaties show
the influence of natural law theories hecause
natural lawyers are basically eoncerned with the
protection of freedoms of the individual,

Unfortunately this revival of natural law has
not been felt in South Africa at all, because our
judiciary, our practising lawyers and our teach-
ing lawyers are largely positivists. They adhere
to the creed of positivism. The result is that
our legislature has been able to pass a large
number of statutory enactments which are ohvi-
ously lacking in any moral content, without so
much as a whimper, in most cases, from the legal
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profession — and really it is the duty of lawyers
to speak out in this respect because they must
lead the laymen. The enactments which fall into
the category of immoral laws or lawless laws on
our statute books are toe numerous to mention,
one only has to think of the Mixed Marriages
Aect, and the numerous statutes which ensure that
African families are continually separated and
then, in addition there are the security enact-
ments such as the 90-day law, the 180-day law
and now the so-called Terrorism law, which en-
ables a person to be detained indefinitely. (In
passing, I must mention how unfortunate it is
that no professional body of lawyers raised any
objection to this most recent enactment.) The
common feature of all these measures is that
they permit arbitrary detention and they exclude
the jurisdiction of the courts. In addition the
terrorism act is retrospective; it dates back to
1962, It has so many objectionable features about
it that I do not believe that any person who
claims to support the mnatural theory of law
would have any hesitation in saying that it does
not deserve the term “law™ at all; that it is sim-
ply an abomination sanctioned by foree. These
security laws may be enforced by the machinery
of the state and undoubtedly they have all been
printed in that awe-inspiring journal, the Govern-
ment Gazette, Despite this I do not believe that
they really qualify for the term “law.”

Now what is the purpose of this talk, you will
ask. What good is the knowledge that some laws
are true laws and others are not true laws, pro-
vided that they are all enforced by the machinery
of the state. This is, of course, true. The pur-
pose of my talk has really been to draw atten-
tion to the dangers of the positivistic outlook and
to emphasise the fact that a duty rests upon mem-
bers of the legal profession to examine their basic
philosophy in this respect, and if they are unable
to accept the full tenets of positivism then surely
there rests the duty upon these members of the
legal profession to protest, and this applies par-
ticularly to attorneys., These attorneys have al-
ready shown their spinelessness by failing to
protest over the banning of Miss Ruth Hayman
and by failing to protest at the banning of listed
communists from practising as attorneys. So
they have much ground to make up and I think it
is time attorneys in particular revised their legal
philosophies if they are capable. Secondly, I
have tried to show that laws which lack a certain
minimum moral content do not bind the consei-
ence of the individual, I am not suggesting that
such laws must be disobeyed. I know as well as
you do that there is a statute which makes it an
offence to incite disobedience of the law. What
I am suggesting is that where the individual does
have a free choice, ag in the example of the Ger-
man woman, that the individual should not go
out of his or her way to obey the lawless or im-
moral law., And thirdly and finally, the analogy
of the Nuremberg trials iz perhaps too obvious
to require any further comment.
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CLAUSTROPHOBIA

By Bob Connolly

NEIW JUSTICE in this sense of the word is com-
plete virtne — not justice unqualified, but as it
appears between one party and another. Hence
we often find it regarded as the sovran virtue
‘more wonderful than evening or morning star’,
and we have a proverb: Al wvirtue is summed up
in dealing justly. Justice is perfect virtue be-
cause it practises perfect virtue. But it is per-
feet in a special way, becauze the man who pos-
segses justice is capable of praetising it towards
a second party and not merely in his own case.
I say this because there are plenty of people who
can hehave uprightly in their own affairs, but
not when they come to deal with others, So the
saying of Bias, ‘Office will prove the man' has
found favour with the world. For to accept
office is to enter into relations with others and to
become one member of an association. And for
just this reason—that a relation is established
with others — justice is the only virtue which is
regarded as benefiting someone else than its pos-
sessor. For it does what is to the advantage of
another, whether he is in authority or just a
partner. As it is the extreme of wickedness to
practise villainy towards one's friends, so the
highest wvirtue is shown not by the man who
practises it in his own case but by the man who
performs the difficult task of practising it towards
another. Thus righteousness or justice, so under

stood, is not a part but the whole of virtue, while
injustice, its opposite, is not a part but the whole

of wice,
Aristotle,
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ANOTHER
TWIST OF THE KNIFE

PROFESSOR A. S. MATHEWS

IN MOVING THE SECOND READING dcbate in the House of Assembly, Mr. P. C. Pelser, the

Minister of Justice, deseribed the Suppressi-nn of Communism Amendment Bill as an “innocu-
ous little Bill.” There is only one sense in which this deseription has any meaning at all : The Bill,
when it becomes law, need not be feared by Mr. Pelser or by any of his loyal supporters. People
arbitrarily deprived of the right to professional practice or of the right to belong to lawful org-
anisations on the Minister's verboten list, will not think the measure innocuous. It will not be
thought innocuous by those who are un-South African enough to retain a respect for certain
basie principles of justice which the Bill will destroy when it becomes law. In making his re-
mark, Mr. Pelser showed no feeling for language, no awareness of the monstrous implications of

his “little” legislative measure.

Hig justification of the measure iz equally open
to attack on account of an absence of particular-
ity which iz the more surpricing for having come
from a lawyer. He claimed that communists had
infiltrated the legal profession and had asserted
themselves “particularly vigorously” in it. This
charge will not send shudders down the spines of
any except the pathologically gullible. The Min-
ister is also reported to have said that persons
charged under the Suppression of Communism
Act preferred a certain tvpe of legal represen-
tation and that if they could not get it, they
preferred to go without. This cannot rank even
as an excuse for depriving people of their pro-
fessional livelihood because they hold unorthodox
views. When the Minister and his colleagues did
become precise in argument they were uncon-
vineing, Some lawyers, he charged, had been the
spearhead in subervise activities and had planned
the downfall of South Africa. This may be true
but it does not make Mr. Pelser's measure one
whit more desirable. A lawyer who commits a
crime may be convicted and imprisoned just like
any other person and the courts have power under
the present laws to debar him from practice. If
his offence falls short of a crime, he can still be
punished for unprofessional conduct. The ma-
chinery for dealing with the black sheep of the
legal profession 15 impressively effective and does
not require overhaul.

The Nationalist argument really boils down to
the proposition that communists are ipso facto
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unfit to practise as lawyers. This proposition is
refutable both in its general application and in
its application to the specific facts. On the gen-
eral level it is blatantly indefensible as a maxim
for government in the Western tradition. Intel-
lectual freedom is at the heart of that system
and is violated by a law which deprives a man of
the choice of his profession and means of liveli-
hood on account of the beliefs to which he sub-
seribes. It is precisely for a violation of this
kind that the communist states are criticised by
believers in the open society, and it would be a
strange thing if we emulated those states in the
heresy for which they are almost universally
condemned in the West., It is often said that
communists have forfeited any claim to intellec-
tual freedom because they themselves value it only
as a weakness in the demoecratic system to be
exploited in the struggle for domination. This
argument deserves short shrift. If demands that
we surrender freedom in order to preserve it —
& demand calculated to make the most ardent
devotees of the paradox blanch. Those who make
it are at best faint-hearted allies of freedom; at
worst, they constitute an insidious threat to its
maintenance. In taking up this position, one
does not necessarily underrate the communist
threat to freedom, The point is that in resisting
communism we must not allow ourselves to be-
come communists in all but the name. There is
impressive evidence to show that communism can
be kept at bay by vigilant and civilized rule,

In any event the argument that communists are
unfit to be lawyers is only partially relevant in
South Africa where communists are those whom
the government chooses to name as such. The
section of the Bill debarring lawyers from prac-
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tice provides inier alic that the court shall not
admit to practice, and shall remove from the roll
if already admitted, any person who is a listed
member of an organisation declared to be unlaw-
ful under the Suppression of Communism Act.
It is well known that many listed members of
unlawful organisations are not communists and
that they never have been (or will be) eommun-
istz. The fact that they are not communists will
not constitute a ground for judicial removal from
the list, since they will have to prove either that
they were not members of the organisation con-
cerned or that they neither knew nor could have
known that the organisation was doing things
which “might render it liable to be declared an
unlawful organisation”. It is quite conceivahle
that many listed non-communists will be unahble
to produce proof of this kind, Therefore the
argument that communists are unfit to practice
15 not a fully honest argument since it will be
possible to debar non-communists from practice.
Significantly the courts have never been en-
trusted with the responsibility of deciding who
are communists and what organisations are com-
munist-directed.

A disturbing consequence of Mr. Pelser’s Rill
is the likelihood that the right of an accused to
an adequate defence regardless of his beliefs or
political convictions, a right so magnificently ex-
emplified by Lord Erskine in his defence of Tho-

mas Paine, will be weakened or perhaps even
placed in jeopardy. Nationalist speeches iden-
tifying the defenders of unpopular clients with
their heretical beliefs are likely to aggravate the
position. This is a danger requiring the urgent
attention of South African lawyers who must act
through their official associations to guarantee a
vigorous defence to all who require it.

The Minister's “innocent” Bill also extends his
powers to cripple the opponents of apartheid by
arbitrary decree. He may by notice in the Ga-
zette prohibit all persons who were members
{whether listed or not) of an organisation declar-
ed to be unlawful, or who have been restricted
under the Suppression of Communism Act, from
being members of or from participating in anv
organisation designated by him in the notice.
Such persons will be debarred from making or
receiving any contributions of any kind for the
direct or indirect benefit of the designated org-
anisations. By one stroke of the Ministerial pen
he may virtually end the public life of any in-
habitant who displeases him. Needless to say the
Minister will not be under the control of the
courts which are condemned by the Act to a role
of near impotence. In taking this power, the
Nationalist government has given another twist
to the knife it has remorselessly driven into the
heart of freedom, It may not be long before its
feeble beat finally dies out.

ALBERT LUTHULI

Ex-chief Albert Luthuli was given world-
wide recognition as a man of stature and a
man of peace by the award to him of the Nobel

Peace Prize.

His public utterances left the world in no
doubt of his peaceful intent and his desire to
find a way of life in which all the people of
this land could live in harmony.

In 1962 he was arbitrarily banned and de-
nied the right to continue his work for South
Africa. His great influence for good was thus

lost to his country.

The Black Sash mourns his tragic death.

It is enervation of soul, an abdication of personal responsibility of judgement, that we have
to fear. It does not come about because evil men set out to corrupt society : it comes abhout be-

cause the majority of members of society will always beg not to he required to keep

in training.
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Lord Radcliffe.
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THE
TERRORISM BILL

COLIN GARDNER

Thiz is « tranascript of an address given ot a meeting of the Natal Midlands Region of
the Black Sash. Mvr. Gardner iz a lecturer at the University of Natal.

THE TERRORISM BILL, introduced towards the end of the Parliamentary Session, has made

less of a stir than it ought to have done. There are, perhaps, three main reasons for this.
Firstly and obviously, the number of people prepared to oppose the Government is smaller than
it used to be and I think these people are apt to become somewhat disheartened. Secondly. and
more mundane, the Bill has been overshadowed in the newspapers hy the Middle East crisis and
war. Thirdly and most important, the fact that the measure is called the Terrorism Bill (this
is its official name) has had the effect of making people rather uneritical; and I am quite sure
that this effect was fully intended by the Government, “After all”, those people would say, “how
can one dare to criticise an anti-terrorism bill¥ Besides, who would want to? We all disapprove

of terrorism.”

Well, I am going to talk about this bill, and I
am going to make some sternly critical comments
on it. How can I justify myself? How can 1
escape the emotional trap so neatly prepared, it
seems, by the drafters of the bill? Do I myself
accept or approve of terrorism? By way of
answer, I should like to make two points.

Firstly, T do not approve of terrorism at &ll.
I believe it to be very wrong and I believe it is
a foolish and ineffective method of trying to
bring about political change. I also believe,
obviously, that terrorism must be punisned. But
I believe that a terrorist is a human being, and
has certain rights, especially when he is only
suspected of being a terrorist, or a person who
is suspected of knowing something about a terror-
ist or a suspected terrorist. And I believe, more-
over, that an important aspect of what we call
civilisation is a recognition that a criminal, c¢ven
a dangerous eriminal, has eertain basic rights —
especially, again, when he is only suspected of
being a criminal. In so far as the Terrorism
Bill denies these rights, I oppose it.

My second reason for being prepared to eriti-
cise a bill with go intimidating a title is simply
the fact that the Bill is partly concerned with
other things besides terrorism. In fact, it is yet
another embodiment of the well-known Nation-
alist prineiple that it is always a good thing to
kill three or four birds with one stone — and
all the more so when the stone has a sort of
sacred aura about it.

Now look at the contents of the Bill. Section
2{i) enumerates the types of action for which a
person may be found guilty of partieipation in
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terrorist activities. Two of these actions are in
a sense clearly of a terrorist nature, viz: the
undergoing of training for subverszsion and the
posgession of explosives, ammunition and so on.
But the third sort of action as defined (or rather,
not defined) in the paragraph, reads like this—

“Any person who, with intent to endanger the
maintenance of law and order in the Republic
or any portion thereof, in the Republic or
elsewhere commits any aet or attempts to
commit or conspires with any person to aid
or procure the commission of or to commit
or incites, instigates, commands, aids, advises,
encourages or procures any other person to
commit, any act . . ."

After all that rigmarole, we are left simply with
“any act” ‘committed’ with intent to endanger the
maintenance of law and order in the Republie.
Now that is extremely vague, and the drafters,
to their credit, were well aware of this. For they
provide a sub-section (ii) in which they explain
what they mean; and their elarifying explanation
reveals two remarkable things,
Firstly, when they said —

“. .. with intent to endanger the maintenance
of law and order . , "

the drafters did not really mean “intent” at all,
They meant that intent would be assumed to exist
unless the accused could prove that there was no
intent. This is a good illustration of the way in
which a ruthless government can play about with
the meaning of words, What could be more dan-
gerous or improper than the assumption that a
person is guilty of something, a certain intent,
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unless he can prove himself to be innocent of it?

The second remarkable thing is this: when
the drafters talked of “. . . any act . . .", they
were thinking of all sorts of things no ordinary
person would dream of deseribing as terrorism.
The following are some of the culpable actions
riven in this sub-section (ii}. Some of the ac-
tions are obviously of the sort that one would
reasonably expect to see enumerated in a bill
which purported to deal with terrorism; for
example

“to cause or promote general disloeation, dis-
turbance or disorder”;

“to cause, encourage or further insurrection
or forcible resistance to the Government or
the administration of the territory”,

(“the territory” being South West Africa);

“tn cause serious bodily injury or to endan-
ger the safety of any person';

(thiz is a little vague and undefined). But ming-
led with such clauses as these, we find clauses like
this:
“to further or encourage the achievement of
any political aim ineluding the bringing about
of any social or economie change by violence
or forceable means';

{well, that is all right)
“or by the intervention of or in accordance
with the direetion or under the guidance of
or in co-operation with or with the assistance
of any foreign government or any foreign or
international body or institution.”

Now that is, I think, rather strange. A person
who sugpested, for example, that the United Na-
tions might play some part or other in South
Africa’s political future would apparently be a
terrorist. And then there is this one —

“to cause, encourage or further feelings of
hostility between the White and other in-
habitantz of the Republic”.

That seems to me quite fantastic. Quite apart
from the fact that most of the country’s inter-
racial hostility is the handiwork of the Nation-
alist Party, how can the encouragement of a feel-
ing (other than terror) be termed “terrorism™?!
And, more important, who is to judge whether or
not “feelings of hostility"” have been created? This
sort of provision is extremely ominous in a coun-
try where the ruling party solemnly informs us
that cruelty leads to good race relations, and that
friendship is the cause of friction. And then the
last of this list of twelve items is simply this —

“to embarrass the admin’stration of the af-
fairz of the State'

Now there, slipped in unobtrusively at the end,
in the classical Nationalist manner, is the most
disturbing clause of all. If one does anything or
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advises anything “to embarrass the administra-
tion of the affairs of the State” one may be deem-
ed a terrorist. What exactly are the affairs of
the State? What is meant by “emhbarrass"?
Might not almost any politieal criticism be count-
ed as an embarrassment to the administration of
State affairs — say, criticiam of Bantu education,
or criticism of an official refusal to allow an Afyi-
can restauarant within Pietermaritzburg? Who
knows — maybe a meeting such as this might
some day be deemed to be an act of terrorism!

From that long and strange list we may make
a number of deductions: Firstly, White South
Afriea is apparently far more prone to terrvor
than it used to be. Secondly, the Government (as
I have suggested) has found in the word “terror-
ist” a fine new propaganda slogan word that we
can expect to hear a good deal of in the future,
Thirdly, though the chanees are that, at least to
start with, the Government will use its Terrorism
Act only on people who are or may be terrorists
in the normal meaning of the word, the fact re-
mains that the statute book now contains clauses
in terms of which any political opposition can he
defined as terrorism. And who ean say when a
government may decide to make use of such
clauses? Who can say how such a law may he
applied, for example, at a time of erisis?

The Terrorism Bill has many disturbing fea-
tures. One is constantly aware, as one reads it,
that the Government is prepared to allow the
complex work of civilisation to be undone. In
any subtle and sensitive legal system, a delicate
equilibrium is preserved betwen the rights of the
State and of justice on the one hand, and the
rights of the accused individual on the other.
But in this Bill, and indeed in a number of other
bills and aets of the last few years, the Govern-
ment has shown a frightening indifference to the
rights of individuals, And such indifference is,
quite simply, a lapse back in the direction of bar-
barity. Such indifference iz precisely what civili-
sation has, over hundreds of years, moved slowly
but surely away from. And in order to be indif-
ferent to the rights of individuals, the Govern-
ment has to be indifferent to the laws which guard
such rights, or have guarded such rights until
now; and, of course, it has to be indiferent to
the courts.

Again and again in this Bill one can see and
feel the courts and traditional law being slighted.
For example, there is once again the provision of
a minimum sentence of five years. (This is one
of the few clauses the United Party was prepared
to oppose.) The Government iz not willing to
allow the courts the chance of coming to their
own decizions. In cases of murder, no minimum
penalty is laid down; but for terrorism (or what
the Bill chooses to call terrorism) there is this
minimum penalty.

Several times in the Bill we come across this
formulation, coming at the beginning of a clause:
“Notwithstanding anything to the contrary in
any law or the common law contained . . .”” Now
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I think (I am not a legal man) that statements
of that sort are necessary when new laws are to
cut through old ones, but I think in no Western
demoeracy would one find that the laws that are
being cut to pieces are laws which safeguard the
fundamental civilised rights of individuals,

Another provision that one would find in no
Western demoeraey, but which iz becoming the

sort of thing we have to accept in South Africa,
is this:

“G§(i} — This Act, except sections 3, 6, and 7,
shall be deemed to have come into operation
on the 2Tth day of June, 1962, and shall, not-
withstanding anything to the contrary in any
law or the common law contained, apply also
in respect of or with reference to any act
committed (including the undergoing of any
training or the possession of anything) at any
time on or after the said date.”

That would be comic — if it weren't tragic: that
a Government should presume to legislate not only
for the future but for the past too. And how
unjust, A man ean be convicted in terms that
were not formulated until five years after he com-
mitted his allegedly illegal act, whatever it was.
This eould mean, perhaps, that all of us here may
be judged not only to be terrorists in the future,
or now, but to have been terrorists for the last
five years.

But undoubtedly the worst part of the Bill is
section 6; and this I propose to read, and to com-
ment on as I read it.

“6(i) — Notwithstanding anything to the
contrary in any law contained, any commis-
sioned officer as defined in section 1 of the
Poliee Act, 1958, of or above the rank of
Lieutenant-Colonel may, if he has reason to
believe that any person who happens to be at
any place in the Republie, is a terrorist or is
withholding from the South African Police
any information relating to terrorists or to
offences under this Act, arrest such person
or cause him to be arrested without warrant
and detain or cause such perzon to be de-
tained for interrogation at such place in the
Republiec and subjeet to such conditions as
the Commissioner may, subject to the direc-
tions of the Minister, from time to time deter-
mine, until the Commissioner orders his re-
lease when satisfied that he has satisfactorily
replied to all questions at the said interroga-
tion, or that no useful purpose will be serv-
ed by his further detention, until his release
is ordered in terms of sub-section (i)"

Well, there it is at last. We have had 90-days.
We have 180-days. Now we have indefinite deten-
tion. A police officer of or above the rank of

Lieutenant-Colonel may detain a person whom he
suspects of knowing something about terrorism
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{(as defined in this Bill) for as long as he wishes
to, or as long as the Minister deems fit.

This is another clause that was opposed by the
United Party. In the debates on both the second
and third readings of this Bill, Mrs, Suzman ask-
ed the Minister of Justice, Mr. Pelser, for an
assurance that at least the next-of-kin would be
informed. Mr. Pelser refused to give such assur-
ance.

“6(ii) — The Commissioner shall, as soon as
possible after the arrest of any detainee,
advise the Minister of his name and the place
where he is being detained, and shall furnish
the Minister once a month with the reason
why any detainee should not be released.”

This is clearly meant to be a safepuard, a con-
solation to the public, but of course it is not a
safeguard at all, since it concerns only the inner
life of the Police Force and of the Department of
Justice. Justice must be not merely done but
seen to be done — not that the mere conveying
of information to the Minister can be called jus-
tice, anyhow. As far as the public is concerned,
a person suspected of terrorism simply disap-
pears, and that is all there iz to it. The know-
ledge that the Commissioner and the Minister of
Justice are exchanging messages behind the
scenes (8 valueless, and meaningless.

“6(iil) — Any detainee may at any time make
representation in writing to the Minister
relating to his detention or release.”

Another consolation that does not console, A
man wno has been imprisoned without trial, and
perhaps for a reason that he is not aware of, may
write to the Minister as often as he likes, asking
to be released! The law says nothing at all
about the Minister's obligation even to read his
letters. The one small con=zolation this clauze
perhaps contains is the knowledge that a de-
tainee may, from time to time, get access to pen
and paper . .. With a provision like this we
have returned, it seems to me, almost to the law
of the jungle. A man s imprisoned by the Min-
ister of Justice, and his only hope of getting re-
leased is to ask the Minister, please, to let him
zo. No one else can do anything to help him.

"8(iv) — The Minister may, at any time,
order the release of any detainee."

That is not very illuminating, I suppose it is
nice to know that someone has the power to re-
lease detainees., But to people who aren't in the
habit of thinking of the Minister as a man of
divine wisdom or divine mercy, the provision is
not a very impressive one,

“6(v) — No court of law ghall pronounce up-
on the validity of any action taken under this
section, or order the release of any de-
tainee.”
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There, 1 think, one can sense the tiger showing
hig teeth. What a lot of trouble the Department
of Justice has had from the meddlesome courts!
What a nuisance they have heen, asking awkward
questions, wanting to know why people have
been detained and where they have been detained,
and under what conditions they have been de-
tained. Well, all that is past. Now the courts
can ask nothing, demand nothing, achieve nothing.
The Minister of Justice and the Police have the
whole field to themselves., In this respect, at any
rate, South Africa is now formally and officially
a Police State,

“6(vi) — No person, other than the Minister
or an officer in the service of the State acting
in the performance of his official duties, shall
have access to any detainee or shall be en-
titled to any official information relating to
or obtained from any detainee.”

The publie, then, is to know nothing. Ewven Par-
liament is not allowed to know anything., (Par-
liament too, of course, has been something of a
diffieulty to the Department of Justice in the
past.

And finally, 6(vii) — rather a touching one —

“6(vii} — If circumstances so permit, a detainee
shall be visited in private by a magistrate at
least once a fortnight.”

Now that is an incredible law. A detainee shall
be visited in private by a magistrate at least once
a fortnight — if circumstances so permit., So —
“You must do this; but if, on the other hand, you
prefer not to, then you needn’t.” Do our legisla-
tors think we are mad? How c¢an any person
consent to such a law as that? “Justice shall be
done, if circumstances so permit!”

There are several other things in the Bill I
might mention, but [ have spoken too long al-
ready. The only resolute and full opposition to
the Terrorism Bill in Parliament came, needless
to say, from Mrs. Suzman. Mr. Pelser's com-
ment on her various speeches and remarks, the
tenor of which was somewhat similar to what I
have said, was what one might have predicted.
He said that he knew his views were diametrical-
ly opposed to those of Mrs, Suzman, but he had
not thought she would go so far as to be an inter-
cessor for terrorists. So there you are. To uphold
civilised standards and practices, to believe in
the rule of law, is half-way to being a terrorist!

THE THIRD PILLAR

JOYCE HARRIS

A STRANGE AND INEXFLICABELE PHE-

NOMENON has made its appearance in the
life of the people of South Africa, which no
doubt will sooner or later come to be accepted
as part of the “traditional way of life.” I refer
to the constant and continual undermining of
tnat third pillar of demoeracy, namely the Judi-
ciary. Quite apart from philosophical interpre-
tations of the true meaning and content of demo-
cracy, the process of demoeratic government has
“traditionally” come to rest upon three depart-
ments of povernment, those of legislation, execu-
tion or administration, and justice, and stable
government upon an equitable balance between
the three,

The Legislature makes the laws, the Execu-
tive administers them, and the Judieiary ensures
that they are correctly and justly interpreted and
that the rights of the individual are protected.
It is customary that the officers of the Judieiary,
particularly its highest officers, its judges, be
men of edueation, ability and integrity, and that
they be accorded that respect to which the dig-
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nity of their office and their standing as indivi-
duals entitles them,

Judges are appointed by the Minister of Jus-
tice, yet in recent years those who have held
the position of Minister of Justice have seen fit to
steer through the Legislature laws which have
been specifically designed to bypass the courts
of the land and their custodians, the judges.
While not actually passing a vote of no confid-
ence in the Judiciary, many of the laws introdue-
ed by the Minister of Justice can well be inter-
preted as doing just that, and as showing dis-
respect for his own appointees,

There have heen laws, and amendments to laws,
which provide for an assortment of punishments
without trial — house arrest, banishment, 90-
day detention, 180-day detention, and now inde-
finite detention on suspicion with absolutely no
recourse to the courts of law unless the authori-
tiezs see fit actually to charge the individualz so
detained. These are all exceedingly severe forms
of punishment, and represent a gross infringe-
ment of the rights of the individual in a demo-
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cratic society, but in this instance I am not so
much concerned with this inroad into personal
liberty as I am with the apparent insult adminis-
tered to the Judiciary by the contempt for its
services and its standing which these laws imply.
Viewed in this light the actions of the Minister
of Justice become inexplicable. He would appear
to be ereating a schism within his own Depart-
ment. As a member of both the Legislature and
tie Executive, he is responsible for the formu-
lation and passage of the laws concerning justice
and also for the just interpretation of these laws,
vet the laws he promulgates deliberately under-
mine the accepted machinery for their interpre-
tation — the courts and their officers. This is
logically irreconciliable. Justice cannot be done
when laws concerned with justice themselves ex-
clude the best gualified interpreters of justice.

“Justice™ has been variously defined. It is “the
quality of being morally just or righteous; the
principle of just dealing; the state of being ‘just
before God'.” This aspect of “Justice” iz dealt
with by the Legislature under the leadership of
the Minister of Justice, who thus becomes respon-
sible for the principle of just dealing in Govern-
ment, just dealing being “Upright, impartial and
equitable dealing, consonant with the principles
of moral right.” But “Justice” is also “The exer-
cise of authority or power in maintenance of
right; the administration of law, or the forms
and processes attending it.,” The Minister of
Justice is thus also responsible for the adminis-
tration of the law, yet 80 many of his laws strip
of their powers those administrators of the law
whom he himself has appointed. Laws which
exclude the courts of law make nonsense of the
accepted forms of justice, and imply elther that
the laws submitted by the Department of Justice
to the Legislature eanmot bear serutiny by the
impartial interpretors of the law or that these
interpreters are incompetent to administer them,
Either way it would appear that “all is not well”
with the Judiciary.

And the Judiciary iz but one of the three pil-
lars of Democracy, the remaining two pillars
making their considerable eontribution to this
unhappy state of affairs and making it intention-
ally. They are promulgating and passing the
laws which are splitting the Judiciary apart and
making it impotent in respect of far too manv
laws., The eqguitable balance between these three
pillars of good government upon which a stable
democratic society rests is being upset, and when
the foundation of one become threatened the en-
tire edifice is endangered. A strong Judiciary is
as fundamental and essential as is a strong
Legislature and an efficient Executive, and al-
though it is part of the whole process of Govern-
ment it can only fulfil its basie function effec-
tively if it is independent and free to exereise
its full powers. Any infringement of these pow-
ers threatens its efficacy, and this threat may
well boomerang upon that whole of which it is a
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part. It is incomprehensible that the Govern-
ment as a whole can itself so seriously impair
the functioning of what is in fact an integral
part of its own efficiency.

The Minister of Justice iz already somewhat
precariously balanced between the two aspects
of his own Department, the law making and the
Jjust administration and interpretation of the law,
which are ever more frequently contradictory
instead of being complementary. He must some-
times find it difficult to reconcile his one hand
with his other and to rationalise the anachronisms
in his portfolio, The Government, in allowing
and even encouraging this defect in one of its
mainstays is going to find it inereasingly difficult
to balance on the remaining two, for equilibrium
is far easier to retain on a tricycle than a bicycle.
An unencumbered Judiciary safeguards the Gov-
ernment itself as well as the individuals consti-
tuting the society it is governing. It would there-
fore be in the interests of everyone if the former,
truly “traditional™ significance of the Judiciary
were restored by restoring to it its full powers
and eceasing to bypass it in the execution of one
of its fundamental duties, the just “administra-
tion of the law.” This in turn would help to
ensure the “principle of just dealing™ in the laws
its promulgates.

Banned

6756 people were subject to restrictions in
terms of the Suppression of Communism
Act as at 3lst December 1966,

125 of them left the Republic before that
date,

63 restrietion orders were issued between
30th August 1966 and 31st December
1967,

Ihiring the same period 8 orders were with-
drawn altogether and 7 partly.

Hansard 3rd Feh., 1867,

This is the task of a liberal education: to
give a sense of the value of things other than
domination, to help to create wise citizens of
a free community, and through the eombina-
tion of citizenship with liberty in individual
creativeness to enable men to give to human
life that splendour which some few have shown
that it can achieve.

Bertrand Russell.
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THE BANNING

OF

DR. RAYMOND HOFFENBERG

STATEMENT MADE FOR THE PRESS ON
1st AUGUST, 1967

By J. F. BROCK, DM., FR.CP,,

Professor of Medicine, University of Cape Town

J MUST CONDEMN forthrightly with all the authority I can command the undemocratic and

unjustified action of the Department of Justice in issuing a banning order to Dr. R. Hoffen-
berg, a semior, responcible and invaluable colleague and member of my staff, and a physician and
research worker of internationally accepted merit,

Dr. Raymond Hoffenberg is 44 years of age,
South African born and a graduate of our medi-
cal school. He is at present a member of the
Joint Medical Staff at the Groote Schuur Hospi-
tal. This means that he is in the joint employ-
ment of the Cape Provincial Administration
through its hospitalz department, and of the
University of Cape Town through its Department
of Medicine. The -Administration is his primary
employer and he is subject, through the Medical
Superintendent of Groote Schuur Hospital, to the
Admin:stration in matters of hospital policy and
digeipline, The University iz hiz secondary em-
ployer. In matters affecting hospital duties he is
responsible to  the Medical Superintondents
through me as Head of the department of Medi-
cine of the Hoapital (or chief physieian). In
matters relating to medical teaching and re-
search he is responsible to me in my capacity as
professor of medicine and head of the University's
Department of Medicine in the Faculty of Medi-
cine, These details are given because similar
dichotomy exists in the case of the great majority
of members of the Joint Medical Staff at Groote
Schuur and associated hospitals used by the uni-
versity for medieal tezching. Because of their
relationghip to the Provincial Administration the
majority of that staff are not free to make public
statements on matters affecting controversial
political policies.

It i= necessary therefore for the medieal pro-
fessors to speak on their behalf in the undoubted
duty of the university to uphold freedom of
thought and speech among its teaching and re-
search staff. I, as one of the professors in the
medical faculty, am primarily responsible to the
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university and have both the freedom and the
obligation to speak publicly on matters affecting
mediecal teaching and research and the world-wide
principles underlying university life and thought.
I am speaking therefore on behalf of some 76
specialist physicians and some 50 non-specialised
doctors of the Division and Department of Medi-
cine who are directly responsible to me for their
hospital and university duties.

Dr. Hoffenberg has the rank of full-time Phy-
sician and Senior Lecturer in my department.
He is responsible to me for the organisation and
much of the allocation, supervigion and marking
of the work of our medical students in the wards
of the Department of Medicine. He has done this
with distinction and to my entire satisfaction. He
iz an outstanding consultant physician and a con-
siderable part of the ward work for which I am
responsible has been delegated to him. It is car-
ried out with the greatest efficiency and devoted
care. He is responsible for all the diagnostic
izotype work of the Department of Medicine in
hospital diagnosis and research and iz a highly
respected consultant to other departments in the
same matters. He iz an expert on endocrinology
and metabolism and is consulted by all depart-
ments of the hospital in his expert field. His re-
searches in the same field have won him aceclaim
and high regard throughout the world. '

Only recently, before the banning order became
operative, I wrote to the Minister asking on be-
half of the hospital and the university that he
should be allowed a temporary travel document to
attend a meeting of a committee of the Interna-
tional Atomie Energy Agency in Vienna to which
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he had been invited. His expert knowledge, wis-
dom and judgment would take many years to re-
place if he were to leave South Africa.

Dr. Hoffenberg reported to me in October 1965
that his passport had been confiscated. Although
I know Dr. Hoffenberg to be a man of liberal,
humane and unambiguous opinions 1 have never
had any reason, directly or indirectly, to believe
that he had ever indulged in illegal activ'ties. He
gave me his assurance on the latter point and |
undertook to explore the reasons for the appar-
ently unjustifiable withdrawal of his passport
which must, if continued, impair his efficiency in
research and in services to the sick public. No
modern physician, much less a research worker,
in South Africa, can remain efficient in his work
if he cannot widen his experience abroad.

By correspondence and interview I sought rea-
sons from the top administrative officials of the
Republic’s research and hospital structure in
Cape Town and Pretoria, and from members of
the Cabinet. Everywhere I was met by sympa-
thetic understanding (for which 1 was grateful),
but 1 gained no information. The highest ad-
ministrative officials of the Republic and Prov-
ince were unable to get information for me about
the nature of Dr. Hoffenberg's alleged misde-
meanours,

It appears that the highest among them cannot
get even confidential information about members
of their own staff who have been similarly
treated. _

This is indeed an extraordinary situation in a
democratic country. The Minister is given in-
formation by officials, the accuracy of whose in-
formation cannot be checked by the highest offi-
cials outside the Minister’s immediate pyramid,
nor by the duly constituted Courts of the country,

The Minister has the sole diseretion for decid-
ing whether the information given to him is cor-
rect. He then has to decide in terms of the Sup-
pression of Communism Aet, 1950 (Act. No. 44
of 1950) whether he is satisfied that the individual
“epngages in activities which are furthering or
may further the achievement of the objects of
Communism.” Most authorities would regard this
as a highly subjective decision.

I abhor Communism as much as does the
Minister but I presume we would have to allow
that one of the objects of communism is the wel-
fare of the people of a given State. The Minister,
Dr. Hoffenberg and myself must surely all be
guilty on this count. The Minister’s subjective
judgement cannot be challeneged by anybody ex-
cept presumably the Prime Minister and the
Cabinet. This subjective opinion cannot be tested
even in the highest Courts of the land. The Min-
ister does not inform the individual of the sources
or nature of the information on which he has
arrived at his subjective conelusion. The aceused
cannot reply because he has no charges to which
to make reply. More specifically, he is prohibited
from making a reply.
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nished unless he has been

. . Ag,

"'Ne man shall be
charged and found gquilty by his peers' .
man, that was 750 years ago!"

These highly irregular snd undemocratic pro-
cedures might conceivably be justified in a given
case for a limited period of time while further
enguiries are being instituted and particularly
in a state of emergency. I am prepared to be-
l'eve and accept that our Republic is at present
in a state of emergency. The further enquiries
should even in thosge circumstances, have limited
duration and should then be tested in the duly
constituted Courts of the country.

Dr. Hoffenberg’s passport was withdrawn nearly
two yvears ago and he has frequently been visited
by Security officials but apparently in this time
the Security offizials and the Minister have been
unable to elicit any information which could be
made public or tested in the Courts to substan-
tiate the implied charge of illegal activity. I can
only conclude that the Minister and his security
are either inefficient or they are wrong; I should
prefer to believe the latter. [ suspect that the
bhanning is based upon nothing more than dislike
of Dr. Hoffenberg’s opinions which he has never
hidden, I hope the Minister will accept the chal-
lenge and test his subjective judgment through
the highest Courts of the land. If I am wrong in
my subjective opinion I shall be the first to apolo-
gise to the Minister. I am eriticising him only
because he will not give me information on which
to base the more objective opinions which I should
like to form and hold.

I bel’eve that the Minister and myself are both
devoted and loyal South Africans; I know that I
am and I believe that he is. 1 myself believe a
number of things which I think the Minister
would fully agree with, I believe that South
Africa is passing through difficult and perilous
times, if not an emergency: I helieve that South
Africans should close thelr ranks and labour for
the welfare and progress of our Republic provid-
ed they do not have to sacrifice points of deeply
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held prineiple sueh as freedom of thought. 1
personallly would prefer firm government to anar-
chy, and I believe that we could easily have
anarchy in South Africa if we did not have firm
government. I believe however, and I hope that
the Minister might agree with me, that firm
government is not inconsistent with freedom of
opinion and ordinary justice.

In the matter of this banning I am less con-
cerned with Dr. Hoffenberg than with the repu-
tation of my country. Dr. Hoffenberg's reputa-
tion in the international field of science and medi-
cine is quite secure and will not be adversely
affected by the subjective judgment of one of our
Ministers. If he were to leave South Africa he
would be snapped up immediately for high posi-
tion in medical research and /or education in one
of several countries and would lose nothing but
his love of and devotion to the Republie of South
Afriea, It iz we who would be the losers and I
am astonished that the circumstances of this ban-
ning order appear to be aimed at achieving just
this loss. It is difficult not to feel resentful at
the apparent folly of cutting off our nose to spite
our face. It makes me deeply sad for the coun-
try which I love,

Among the very bad principles involved in this
banning order the most heinous iz the apparent
immediate ban on the publication of scientifie
articles and the implied ban after the end of the
1967 academic year on the ordinary professional
and academic activities of Dr. Hoffenberg. The
first would appear to be inconceivable in a demo-
cratie state. The second would be conceivable in
a sane community only after formal charges of
illegal action have been sustained by the highest
Courts in the land. I will not comment further
until the impression has been confirmed. [ under-
stand that the Council of my University is seek-
ing legal interpretation of these obscurities,

I should like to make it ¢clear that I am making
this statement on my own responsibility as Pro-

"Your security's slipping, Yan den Bergh. This
is obviously :]:e work of a bunch of Liberals.”
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fessor of Medicine and Head of the Division and
Department of Medicine at Groote Schuur Hos-
pital. I have informed my University and the
Medical Superintendent of the hospital that I am
making a statement put have not consulted either
the University or the Hospital ahout its terms
for which I take full responsibility. I hold, for a
period of three years, the responsible position of
President of the College of Physicians, Surgeons
and Gynaecologists of South Afriea, but this im-
portant medical body iz not implicated in my
opinions. That College, together with the South
African Medical and Dental Council, and the
Medical Association of South Africa, will be ask-
ed to consider and report upon the propriety of
the action taken by the Minister against a
respected member of our profession. For the
moment I am speaking on my sole responsibility.
My good faith in this matter should, I think ,be
apparent. I am South Afriecan born, and bilin-
gual. I have held my present position for nearly
30 years. I have known Dr. Hoffenberg first as a
student, and now for many years as a devoted and
highly respected colleague. I have worked in the
Groote Schuur Hospital and in the laboratories
in the Medical School in almost daily contact with
Dr. Hoffenberg for many years.

Some of my views on the very difficult circum-
stances in which we have to act in South Afriea
have been put on record in public addresses, and
I guote brieflly from two of them:

“On the positive side I must reiterate what
I have already said. We should believe in
the sineerity and integrity of those who op-
pose academic freedom in this country while
clearly, persistently and unequivocally stat-
ing, in public, our own convictions on the
subjeet. From the Afrikaans-speaking uni
versities we should expeet similar courtesy,
as | believe we usually do have.

In particular, we should appeal to them to
raise their wvolece as academies in protest
against the deeply revolting habit of politi-
cians in this country of deerying liberalism
and eguating it with Communism. I am
referring, of course, not to the liberal party
as a political organisation, but te what is
accepted all over the world as *“liberal aca-
demic thought”., 1 would define this as the
application of critical rationality to every
problem which is the subject of academic
study. In this I believe profoundly. With
it, however, must go a clear recognition of
the fallibility of human judgment and the
need to respect the opinions of other people,
however misguided they may appear to pe.”:

1(Extract from Address given at the Graduation
Ceremony of the University of the Witwaters-
rand in December 1965, Ref: Goazette of the
University of the Witwatersrand, Johannesburg,
26 June, 1966, Vol. 8, No, 1.) '

The Black Sash, May/July, 1867



"Tell him he didn't read the small type.”

“In these troubled times in South Africa, a
fixed objective for me iz that we in the Uni-
versity of Cape Town, and especially in its
medical school, should build something of
permanent value in the southern end of the
African continent. It iz my hope that in

1000 years' time, when our present inter-
racial problems will have been solved, doubt-
less to be replaced by other problems, history
will pass on us a favourable judgment. May
part of that judgment be that the proud
heritage of Aristotle and Hippocrates, in-
herited through Alexandria, Salerno, Padua,
Cordoba, Paris and the latters' daughters in
north-west Europe, of which Oxford is the
eldest, has led to a great centre of learning
and profeszional serviece in Cape Town of
which South Africa and the whole African
continent ean be proud.™?

Although I dizsagree profoundly with the pre-
gent government of myv country, I respect most
of the members of the Cabinet as able and sincere
people and I am profoundly grateful to them for
the zeal and success with which they have built
up the material progress and guarded the secur-
ity of the State in very difficult times. I am glad
I do not have the responsibility of making the
decizions they have to make on our behalf. I
must be frank however, in my view that they
have allowed themselves to be panicked into legis-
lation which they and all of us should be ashamed
of, and which ean, inter alia, allow such undemo-
cratie procedures as have oceasioned the eireum-
stances of this and some other banning orders.

2(Extract from Presidential Address delivered to
the Medical History Club, University of Cape
Town, August 1965. Ref: S.A. Medical Jowrnal,
Vol. 40, 14 May 1966, pps. 406-415.)
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BIC FRIELINGHAUS

Bie Frielinghaus died in July after months of
illness. She was a foundation member of the
Black Sash and devoted a great deal of her time
over the last twelve years to working for the
Sash. She was instrumental in establishing and
maintaining the North Eastern branch in Johan-
nesburg and later devoted time and energy, when
she was already feeling ill, to making our contact
system work. She served for yvears on the Trans-
vaal regional committee where the sum of her
contribution wag too great to be told. She was
always a guiet person at meetings and her sound
common sense often brought us firmly back to
the realms of the possible and her great organis-
ing ability made for the success of many projects.

She was one of those people who give of them-
selves unstintingly, volunteering for the dreary,
time-consuming jobs that have to be done but
that no-one wants to take responsibility for. She
was a faithful committee member, unflaggingly
attending meetings, contributing to decizions, and
carrying out the work involved. She is greatly
missed by all of us in the Transvaal and by
members all over the country who worked with
her over the years.

e

Left on Exit permits during 1966:-

26 Whites; 15 Coloureds; 8 Asiatics;
Africans.

10

Honsard 14th Feb., 1967,

Detained as Witnesses:-
282 people.

Called as Witnesses:-

Ta people.
Hansard 23rd Feb., 1967,

Detained under Proclamation 400:-

1965 — 137 people

1966 — 109 people

Of these 100 people were brought to trial, 48
were convicted, 52 were acquitted and the rest
were released without charge. Some of them had
been held for as long azs 210 days before being

released or charged.
Hansard 25th April, 1967.
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A MATTER FOR CONBERN

By J. A. SINCLAIR

In a country where 543,916 people, about one person in every thirty two of the population,
were admitted to prison in one year the relationship between the public and the police force is
of more than ordinary importance. Where this relationship is one of a minimum of co-opera-
tion and even antagonism it is necessary to try to find and understand the causes of this situa-
tion. Much is obviously wrong in South Africa, none of it cansed by irremediable factors.

Four of the principles which govern, or should
govern the activities of the police in a democra-
tic state are:—

1. To prevent crime and disorder as an alterna-
tive to their repression by military foree and
severity of legal punishment.

2. To recognizse always that the power of the
police to fulfil their functions and duties is
dependent on public approval of their actions
and behaviour, and on their ability to secure
and maintain public respect.

3. To recognise always that to secure and main-
tain the respect and approval of the public
means also the securing of the willing co-
operation of the public in the task of secur-
ing observance of the law.

4. To use physical force only when the exercise
of persuasion, adviee and warning is found to
be insufficient to obtain public co-operation to
an extent necessary to restore order; and to
use only the minimum degree of physical foree
which is necessary on any particular occcasion
for achieving a police objective.

The analysis which follows will show how very
far short of the prineciples here enumerated have
fallen both the police and the public in South
Africa. The fault is not by any means all on
the side of the police. Their task presents enor-
mons difficulties, as must always be the case in
a heterogeneous society and they do not always
receive the co-operation of the publiec which is
necessary for the maintenance of good order.

On the 9th January, 1957, a statement by
Captain, L. L. Solm, Senior Staff Officer to the
Deputy Commissioner, Eastern Transvaal Police
Idvision, was printed in the “Cape Times”. He
said that there was no other place in the world
where the police get so little co-operation from
the public as in South Africa. He suggested that
one of the reasons for the lack of co-operation was
that the public was inclined to identify the police
with the Government. “When the Government
passes unpopular laws the public are inclined to
blame the police. We have no say whatever in
the making of the law. Whether we like them or
not we have to carry them out.”
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The general attitude of the public in this coun-
try, appears to be that the police form a separate
entity within the community. The community
as a whole does not identify with the police in
their responsibilities.

In a speech in Parliament Mr. H. G. Lawrence,
Q.C., then the member for Salt River referred to
these difficulties,

He =aid, referring to his term of office as Min-
ister of Justice: “Many a time the Commissioner
of Police said to me ‘Why do you ask me to use
the police to do this work? These laws are not
popular, they are not liked by the African com-
munity.” But laws of course have to be main-
tained and it is the duty of the police to maintain
them. _
Mr. Lawrence went on to point out that in the
past ten or twelve years a multiplicity of new
laws had been placed on the Statute Book many
of which, although their contravention involved
no moral stigma, resulted in the arrest of tens
of thousands of Africans and preat distress. Mr.
Lawrence concluded: “And so inevitably there
has grown up a feeling of hostility between the
African community and the police, The African
community equates the police with those had
laws, and that is unfair to the police.”

So far as the position of the African is con-
cerned, his attitude to the police, and the attitude
of the police to him, cannot be separated from
the general conditions in which he lives. TUn-
doubtedly today the average Afriean in the urban
area exists in a perpetual state of frustration
and sullen resentment which frequently finds an
outlet in belligerence and outright violence. It is
not intended in this article to discuss the merits
of otherwise of the manifold laws and regulations
affecting the daily life of the average African.
Merely suffice it to say that eertain of them con-
stitute for him a persistent and intolerable irri-
tation from which he has no eseape by legitimate
means. Great emphasis is placed by all sections
of the European population on the goodness of
heart of what is termed “the law-abiding Afri-
can”. In aetual fact there is no such thing as
a law-abiding African. There are Africans who
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would like to be able to remain within the law,
and those forming a small minority, who have
opted to live outside it. Those who wish to abide
by the law are subject, either through ignorance
or non-culpable negligence to summary arrest and
in eertain cases criminal proceedings. The dis-
tinetion between punishment for genuine guilt,
and punishment for ignorance is not apparent.

The African in South Africa cannot be ex-
pected to consider, in reviewing his day to day
existence, the complicated economic and sociolo-
gical questions, such as the supposed necessity for
influx control, which have been made the excuse
of so much restrictive legislation. For him these
impedimenta constitute the instruments of a stu-
died persecution of which he feels himself to be
the unhappy vietim.

The econdition of mind in which we find the
urban African today can be attributed generally
to four main factors.

|I. Economic Considerations

Surveys of the wages and salaries structure
among the Africans are extremely diffieult to
conduct, and consequently very few statistics are
available, However various surveys have heen
undertaken from time to time and the results can
be said to be fairly indicative of the conditions
eXisting in the urban areas.

In 1966 the South African Institute of Race
Relations conducted an investigation into the
cost of living for Africans in Soweto, near Jo-
hannesburg. The estimated essential minimum
family expenditure per month for a family of five
was RB5.57. This did not include such items as
medical fees, luxury articles such as cigarettes,
or the replacement of household effects. It cover-
ed only food, rent, transport, fuel and light,
clothing, eleaning material and tax. In the same
investigation it was found that the average fam-
ily income in Johannesburg for the month was
R46.21. This means that there was a deficit of
R9.26 per month, every month, in the family bud-
get, It becomes apparent that a large percentage
of African families live below the bread line. The
constant anxiety which this must oceasion in the
mind of an African with a family to support can
well be imagined,

2. Contentious Legislation

Thiz is perhaps the greatest source of African
digsatisfaction and anxiety. Such feelings are
country-wide and have been expressed in a vari-
ety of ways, both official and unofficial. Com-
plaintg are made against the many laws which
control every aspect of the Afriean individual's
life. Further legislation is constantly being plac-
ed on the Statute Book, new regulations are con-
stantly being enforced, and the source of griev-
ance is constantly apgravated rather than dim-
inished. TUndoubtedly the most deeply felt irri-
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tations result from the effects of the laws relat-
ing to passes and influx control and numerous
protests have been made throughout the country
over the years. The very real hardship which the
African suffers as a result of these laws can he
seen from statistics of prosecutions and convic-
tions over the years,

In 1936 there were 71,052 conviettions for
offences against the pass laws.! In 1955 there
were 206,414 conviections. In 1957 the Bureau
of Census of Statistics revealed that the number
of convictions against laws and repulations relat-
ing to the supervision and control of African
movement were 365,911. This represents just
over 1,000 Africans per day for every day of the
year. It must also be remembered that a number
pay adm’ssions of guilt fines and do not appear in
Court. The number given above for the year 1957
represents 349 of the total number of convic-
tions of Africans for all offences.

In the year ending 30th June 1964 there were
873,284 prosecutions for offences relating to the
registration and production of documents by Afri-
cans, regulations relating to curfew, reception
depots, control of townshipe and Reserves, and
under the Bantu Urban Areas Act.?

In April 1957, at a conference held by the
Jouth African Bureau of Racial Affairs the
Assistant Commissioner of the Criminal Investi-
gation Department, speaking in his personal ca-
pacity, said “It goes without saying that the ac-
tions of the police against so many Natives for
offences created by European laws must stir up
feelings against the police.”

In September, 1957, the Secretary for Native
Affairs, addressing the Institute of Administra-
tors of Non-European Affairs said:

“A society in which such a large percentage of
its members are prosecuted, convicted and fined
or imprisoned, must necessarily suffer irrepar-
able harm as the punitive system ceases to have
any educative and remedial effect. The people
implicated are no longer subject to any social
stigma and therefore thesze sanctions lose their
deterrent value. It is consequently of the ut-
most importance to have this process reversed =o
that contravention of laws and regulations will
once more become the exception rather than the
rule.”

S0 much for the effect on the society as a
whole, What iz equally important is the effect
which constant threat of arrest has on the atti-
tude of mind of the average African. There are
innumerable recorded eases of hardship endured
and more often than not with extremea injustice
owing to the practical impossibility of administer-
ing these laws in their extraordinary complexity.

=&

Police Commission of Enquiry 1937.
: Survey of Raece Relations 1965.
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3. Criminal and Gangster elements
in the community

This is another source of the gravest anxiety
to the average African. It appears that he
exists in the No-man’s-land between fear of ar-
rest by the police and fear of attack by thugs.
Many law-abiding members of the African popu-
lation live in terror. They are assaulted, their
reference books are stolen from them, their homes
are broken into and their money is taken from
them. This type of gangsterism goes on con-
tinually in the trains, in the streets of the town-
ships, and even in their homes. In the Johannes-
burg area alone in the year March 1966 to Feb-
ruary 1967 there were 8,076 cases of common
assault, 7,747 cases of assault with intent to do
grievous bodily harm, 598 cases of resisting, ob-
structing or assaulting policemen in the execution
of their duty, 33,489 cases of theft, 891 murders
and 1,156 cases of rape which were brought to
the attention of the police? It must be remem-
bered that although these statisties of reported
cases are horrifying, a large number of cases
which do not cause death do not come to the
notice of the police.

The report of the Commission appointed by the
City Council of Johannesburg to enguire into the
disturbances in the South Western Native Town-
ships on the 14th and 15th September, 1957, stat-
ed: “There is considerable evidence that as a
whole the residents in the townships are unwill-
ing to assist the police by giving informat’on
directed towards the arrest of wrongdoers.”
Various reasons were advanced for this, but it
seems that the main cause is the fear of reprisals
by the criminals concerned or their friends and
associates, there being no guarantee of police
protection of the informants.

Owing to this situation which has been in
existence for a great many years, the Afrieans
themselves have from time to time suggested the
formation of their own civic guards which will
operate in the townships by night under the
dirvection of the police. The report of the Police
Commission of Enquiry, 1937, suggested that one
way in which the relations between the police
and Africans might be improved, and which
should yield inereasingly fruitful results, would
be for the police as frequently as possible to
invoke the aid of the Africans themselves in
maintaining order and enforcing the law, The
Commission gave as their opinion that the Afri-
can is & natural and traditionally law-abiding
person, respectful of and obedient to authority,
whether emanating from Europeans or those of
his own race. The debate on the question of
civic guards has gone on for many years and in
1966 regulations were published for the estab-
lishment and control of community guards in
African townships.

3 Hansard 21st April 1967,

Die Swart Serp, MeifJulie, 1967

19

4. The treatment of Africans by police

We have noted in the preceding sections the
excessively large number of arrests of Africans
only for trivial offences. This means that the
whole urban population must continually come
into direct contact with the police themselves,
and the treatment which they receive in doing so
iz one of the gravest sources of dissatisfaction
among them.

In paragraph 121 of the Report of the Penal
and Prison Reform Commission, 1947, it iz stat-
ed: “The Commission is compelled by the mass
of statements on the matter to the conclusion that
there are many policemen who consider it not
beyond their function to speak discourteously and
often abusively to Non-European persons whe-
ther witnesses or accused in a charge office or on
police premises, and to rough-handle those whom
they are required to take in charge.”

The same story is revealed in the report of
the Police Commission of Enquiry, 1937, para-
fraph 282,

“Native policemen are often accused of assaults
on natives either just before or just after arrest.
A tendency must here be noted of the Native
police to consider arrest in itself as a punitive
measure justifying the application to the arrested
person to some measure of unnecessary force if
not assault.”

This tendency to discourtesy and abuse of
authority is as prevalent today as it was in 1937
and not only among the African members of the
police. 273 members of the police force were con-
victed of assault during 1965 and 74 during the
first six months of 1966.4 One of the basic rea-
sons for African dissatisfaetion is the treatment
they receive and the manner used in addressing
them when they are stopped by the police.

The African in the cities of South Africa to-
day lives in a state of permanent anxiety caused
by perpetual economic worry, sullen resentment
against the discriminatory laws by which he is
governed, fear of summary arrest whether or not
he iz aware of having committed an offence, and
fear of attack and robbery of possessions and
money which he can ill afford to lose, and anger
towards the only palpable entity at whose door
he can lay the blame for all his grievances. As
he has no representation in Parliament nor other
means of expressing his discontent through his
own people, this entity of course centres on the
South African Police.

In this respect the Police are placed in an im-
possible position. As has been said before, whe-
ther they like it or not their duty is to enforce
thF laws of the State. In doing so they meet
with this hostility and sometimes violence on the
part of the African which renders the proper
execution of their duty extremely difficult and
unpleasant if not impossible.

1 Survey of Race Relations 1966,
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In the words of the report of the Folice Com-
mission of Enquiry 1837:

“The comprehensive powers of the policeman,
which can 2o easily be abused, tend to beget in
him a spirit of arrogance towards the Native,
while the submissiveness imposed upon tne latter,
and the reflection that he is treated differently
from others induce in him a sullen and resentful
attitude. It is not surprising that these con-
flicting moods should develop a feeling of hostility
which sometimes finds expression in acts of
violence,"”

Again in paragraph 303 the following.

“ ... that the relations between Natives and
police are marked by a suppressed hostility which
excludes wholehearted eco-operation and which
does harm both to the Force and to the Natives
themselves. This is due partly to the odium in-
curred by the police in enforcing unpopular legis-
lation, but is contributed to by the manner in
which such enforeement is carried out and the
general attitude of some individual policemen to
the Native population.”

The Commission found an attitude on the part
of both parties, which admitted of no doubt what-

ever of mutual distrust, suspicion and dislike.
The majority of Africans and a number of
Europeans who testified before them said that
the Africans regard the police as enemies and
persecutors rather than protectors and friends.
As one African expressed it in 1950, “The police
are regarded as instruments of oppression and
not asg officials concerned with the preservation
of law and order.” Another African said “If a
European sees a policeman walking through the
streets of Parktown he does not regard him un-
easily and with fear. We do.”

The African feels himself powerless to do any-
thing to protect himself against the actions of the
police. He is completely at their mercy. Even
in the case of direct assault by policemen on
Africans they are often paralysed by fear of
reprisals if they report the matter, and there are
often difficulties in identifying the policeman
concerned, as the police no longer wear identifi-
cation numbers, should they have the courage to
take proceedings.

In an address which was read at the Sixth
Annual Conference of the Institute for Adminis-
trators of Non-European Affairs in September,

SOUTH AFRICA'S PRISON POPULATION
People admitted to prison between 1st July 1965 and 30th June 1966.

Whites : 12,913
Coloureds : 68,570
Asiatics: 3,490
Africans: 458,943
Total : 543,916
They were sentenced to terms of imprisonment of:
White Coloured Asiatic A{rir.:ag
t d ineluding one month ... ... ... . 2,452 25,008 940 133,98
Egren t?;n one month up to six months 2,034 14,884 T31 124,340
More than six months up to two years 971 2,117 145 16,288
Two years and longer ... . cee e oo e 394 T86 28 5,725
Corrective Training ... . oo s won o 248 a7 17 3,272
For Prevention of Crime ... . .- S - 125 488 7 1,406
Indeterminate sentences ... e e e o - 93 239 2 718
Life SENTENCEE .o com s o s s sim oim - 1 Nil Nil 4

The daily average number of prisoners in custody during this period:

Whites :
Coloureds:
Agiaties:
Africans:

Total :
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2,887
12,444
425
58,277

74,028
Hansard jth April, 1867.
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1957, the Secretary for Native Affairs, Dr. W.
W. M. Eiselen said: “The heads of responsible
State departments (including the police) and
heads of Municipal Administrations have heen
particularly exercised about this conflict and
antagonism that exists vis-a-vis authorities and
attempts have been made and are continuously
being made to prevent actions by Government
and other officials that may cause friction because
of irritating or petty methods employed in im-
plementing the law, when by the exercise of more
tact or circumspection or regard for individual
rights all this could to a large extent have been
avoided.”

The authoritiez continue to state that the refer-
ence book system must be administered in such
a way that people must not be arrested for purely
technical contraventions of a minor character.

Unfortunately these admirable sentiments have
not been translated into action. It will take
more than official pronouncements and encourage-
ments from the Government to eradicate the atti-
tude of mind at present existing among many
members of the police force. Furthermore how-
ever benevolent the administration of Afriean
affairs generally can be made, no improvements
in the attitude of the African will be effected
until the basic grievances in connection with these
laws which they have have been stressing for
many years have been eradicated.

Obviously, owing to the extremely unpleasant
nature of the policeman’s duties, added to the
fact that the rates of pay are hopelessly inade-
quate for the responsibility of the task, the South
African Police foree iz understaffed and must
suffer from the competition of industry for new
recruits. There is no reason, however why this
situation should not be remedied. But to improve
the standards, behaviour and conditions of the
police is not enough. In a heterogeneous society
guch as our own the maintenance of good race
relations is quite the most important aspect of
the maintenance of good government and good
order. It is mot enough to attempt to improve
relations between the eitizen and the police, in-
deed it iz impossible in present ecircumstances,
Until pur citizens are no longer plagued in every-
thing they do by discriminatory and harsh regu-
lations, until the economie condition of all our
people is raised to an equitable level, until social
conditions are such as to discouraee criminal
actions so long will the confliect continue,

For Justice, though she’s painted blind,
Is to the weaker side inelin'd.
Samuel Butler,
Justice is truth in action,
Benjomin DHsraeli

There is but one law for all, namely, that law
which governs all law, the law of our Creator, the
law of humanity, justice, equity — the law of
nature, and of nations,

Edmund Burke.

Bad laws are the worst sort of tyranny.
Edmund Burke.

MY RIGHTS AND PRIVILEGES
AS A CITIZEN

I have the right to freedom of speech and of
conscience provided I do not injure my coun-
try and its inhabitants.

I have the right to vote and thus to have a say
in the conduct of public affairs. My right to
the franchise entitles me not only to vote ac-
cording to my convictions but carries with it
the privilege to be elected to any governing

body.

I have the right to invoke the protection of an
impartial court when my rights are placed in
jeopardy.

I have the right to freedom of worship in the
religion of my choice.

I have the right to improve my position pro-
vided I do not transgress the laws, traditions
and customs of my country.

I have the right to demand respect for my
personal dignity,
I have the privilEgE to share in my cuunlrfa
natural resources,

I have the privilege to contribute to the cul-
tural development of my country.

{From the commemorative booklet presented to
wew South African cilizens when they take the
oath of allegionce,)

There are in nature certain fountains of jus-
tice, whence all civil laws are derived but as

streams.

Franeie Bacon.

Every man and woman in a democracy should be neither a slave nor a rebel, but a citizen, that is,
a person who has, and allows to others, a due proportion, but no more, of the governmental mental-
ity, Where democracy does not exist, the governmental mentality is that of masters towards depen-
dents; but where there is democracy it is that of equal co-operation, which involves the assertion of

one's own opinion up to a certain peint, but no further.
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HERE COMES THE HANGMAN

“And naked to the hangman’s noose
The morning clock will rin

A neck God made for other
Use than strangling in a string.”

(A Shropshire Lad.)

There are of course three main elements in punishment: there iz the element of retribution;

there is the element of self-protection; and there is the element of deterrence,

I am speaking

of course, from the point of view of Society, which is represented in these matters by the State:
and I propose to examine each of these three elements in turn, in relation to hanging, and see
how far each can validly he said to apply to a punishment which is brutal and irreversible.”

Retribution seems to me to be the principle
with least applicability, These are, after all,
civilized times we live in, and hanging, which is
only slightly less brutal than burning alive or
garrotting, is basically out of keeping with the
direction Society pretends it is moving in. We
hear much these days of the civilized and Chris-
tian standards that the State is so anxious to
protect, amongst which one of the foremost is
the principle of the inviolability of human life,
and there is something abhorrent in the State’'s
deliberately and coldly wviolating one of its own
fundamental standards. The maxim “An eye
for an eyve, and a tooth for a tooth™ has surely no
real application in modern sophisticated life, In-
deed if retribution is to be considered as a wvalid
element in a punishment of this nature, there is
nothing illogical or to be decried in the attitude
of the person observed by Richard Braithwaite,
who in the 17th century wrote:

“Toa Banbury came I, O Profane One!
Where I saw a Puritane-One
Hanging of hiz cat on Monday
For killing a mouse on Sunday.”

Of course the notion of revenge, which is the
same thing as retribution, is in any event in cer-
tain circumstances excluded entirely as a reason
for hanging. If a person committing a crime for
which he may be hanged, can show that at the
time he committed the erime he was insane (with-
in certain rules), then he is not executed for what
he did, put is detained. Logieally, why should it
make any difference that the person was not men-
tally responsible for what he did if retribution is
to be a reason for hanging? — it is the aect and

* Reform, which iz go important an element in
every other punishment, naturally has ne part
in this one.
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not the motive that is being punished. Once one
concedes that retribution must be excluded en-
tirely in some cases as a reason for hanging, then
it must be excluded in all cases. Instead of exact-
ing retribution, would Society not be better ad-
vised to devote its efforts to putting right, in so
far as this is possible, the wrong that has been
done? Where the erime is murder would Society
not be serving its own interests better by seeing
that the dependents of the vietim are cared for,
rather than by disposing of the murderer? It
is cold eomfort for the family of the murder-
vietim to he told that society has dicharged its
duty to them by hanging the wrong-doer, and so
placing some other innocent family in the same
position as themselves.

Society is under a duty to protect itself against
the repeated commission of crimes, and particu-
larly serious erimes, by the same person; and
self-protection is obviously a valid element in
punishment. Equally clearly Society must strike
a just balance between the necessity to protect
itself and the manner in which thisz is to be
achieved. To hang traffic offenders would ,of
course, protect Society against the further com-
mission of such offences by the guilty (and in-
deed against the commission of any further
crimes by them at all), but hanging traffic offend-
ers obviously would not be tolerated. Where
then is the line to be drawn? Society does not
find it necessary to protect itself from repetitious
traffic offenders by hanging them; and the gques-
tion really is whether it is necessary for Society
to protect itself in this way, against a repetition
of serious offences by ecapital offenders. The dif-
ficulty in assessing this is that one has to rely
to some extent on statistics, and these are notori-
ously unreliable. I think it was Sir Winston
Churchill who said: “There are lies, damned lies,
and statistics.” Nevertheless, in this partieular
respect it is possible to see how people who have
elsewhere heen convicted of what would amount
to capital erimes in this country, who have been
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detained and subsequently released, have there-
after conducted themselves with rectitude. The
percentage of such persons who again commit
crimes of violence or gerious crimes is very small.
The overwhelming majority of such people, once
they are released from prison, behave themselves
in exemplary fashion. The irony of the situation
in this country, of course, is that the person most
likely to repeat a serious crime is the person who
commits the crime for pathological reasons: as
I have already said, if it shown that the cri
minal was insane within the meaning of certaln
rules, then he is not hanged, but detained at the
State President’'s pleasure. Society then puts it-
self in the position that it detains the people
most likely to commit serious erimes again, and
hangs those least likely to do so,

Before Society resorts to barbarity itself, it
must be shown that there is no reasonable alter-
native open to it. So far as the element of self-
protection is concerned, all the available facts
negative the suggestion that it is essential. It is
a trite saying that things are arranged at a cri-
minal trial so that ninety-nine guilty people are
acquitted rather than one innocent person he
convicted — is the same principle not to be
applied to the punishment? Surely one is not
to hang the ninety-nine because the one man may
again commit a serious crime.

The argument that the protagonists of hang-
ing really rely on is, of ecourse, that hanging
deters. It cannot be disputed that all punish-
ment deters, and there ecan be no doubt that
hanging deters more than any other punishment.
However the matter must be considered on the
basis whether hanging deters so much more than
the punishment which would be substituted for
it, that it is justified. Historically deterrence has
always been the great cry. In England in the
19th ecentury, when efforts were being made by
the reformers to reduee the number of erimes for
which a person might be hanged, the argument
always was that if hanging were to be abolished
no person would sleep safe in his bed. This
ignores the reasons for which capital erimes are
committed. Crimes can today be divided into the
common-law crimes (such as treason, murder, and
rape) and the statutory crimes. These latter
encompass & very wide variety of activities and
include “terrorist™ activities, If one has regard
to the case histories of common-law capital
crimes, one finds that very few of them are, in
any sense, premeditated, Almost all of them are
committed on the spur of the moment, and cer-
tainly hefore the ecriminal has time to think,
in any sense, of the punishment that waits him.
It is true that one finds erimes in which a person
coldly and deliberately murders another, but it
can surely, hardly be suggested that such a per-
gon is in any real sense normal. In any event
the rules relating to criminal insanity are archaie
and illogical, as a comparizon of particular case
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histories will show. A person will be hanged if
he unlawuflly and intentionally (in the sense that
a person is presumed to intend the natural and
probable consequences of his aet) kills another,
unless it can be shown either that he did not
appreciate the nature of his act, or if he did,
that he did not know that what he was doing was
wrong. Thus in England a man with a history
of abnormality and mental illness from the age
of 4, who murdered (at the age of 26) both his
parents by battering them with an iron pipe, to
get some money and his father's car in order to
see his girl-friend in London, was duly hanged;
because it could not be shown that he did not
know that what he was doing was wrong. To
argue that the prospect of being hanged deters
guch a person from committing his crime is
absurd.

“Political” and “Terrorist” ecrimes {denending
on your viewpoint) are, of course, in a different
catepory. History does not show that the most
Draconian measures will be effective in deterring
people from committing these sorts of erimes.
People were freely executed at the times of both
the French and the Russian Revolutions (to give
just two examples), and there is nothing to sug-
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It is axiomatic that Love should be the pre-
dominant Christian impulse, and that the pri-
mary form of love in social organization is
Justice.

William Temple.
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gest that the punishment deterred them from act-
ing in the way in which they did. However we
do not have to rely on ancient history to see the
invalidity of this argument demonstrated, Legis-
lation was introduced in Rhodesia a few years
ago, in which it was made compulsory for the
Judge convicting a person of particular offences
to pass the death sentence. Now even in the
common-law crime of murder there exists a loop-
hope with regard to hanging: if it is found that
there are “extenuating circumstances” then the
Judge has a discretion whether to pass the death
sentence or not. Protests against the new legis-
lation were made by appropriate bodies, but the
answer smugly given was that unless criminals
knew that on convietion they would be executed
the type of erime would not cease. The crimes
encompassed were those that might broadly be
termed “terrorist crimes” — carrying explosives,
bottles of inflammable liquid, ete. However, ow-
ing to Rhodesia's peculiar constitutional situa-
tion, no person convicted under the so-called
“Hanging Clauses” has in faect been executed;
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and yet the State has effectively put an end (by their investigations. There is then a preliminary

and large) to the type of crime the punishment examination before a Magistrate. Thereafter
was designed to prevent. This of course makes the accused is brought before the Supreme Court
nonsense of the idea that this type of crime ecan and is tried. There may well then be an appeal,
only be stopped if you deter the eriminals by and subsequent thereto the State President has
threatening to hang them, 1 always feel that to decide whether to exereise his prerogative of
one of the weaknesses inherent in the arguments merey or not. At the end of it all there is the
of the protagonists of the abolition of the death hanging itself. Few of us have ever witnessed a
gsentence however, is their reliance on statistics. hanging, but those that have, say that it is not
They are anxious to point out that in Sweden, an experience that one can ever forget, It iz not
for instance, after the abolition of the death correct to assume that the person to be hanged
sentence, the number of capital offences com- treats the whole matter as though it were no
mitted dropped. The statistics quoted are, of more than a visit to the dentist — something to
course, correct, but are, I feel, of no more applic- be bravely borne and soon over. In many cases
ability than the faet that no lawver has ever heen the person to be hanged has to be dragged
taken in a shark attack on the South Coast of sereaming to the gallows. He has his arms
Natal is to an advocate disporting himself in pinioned behind his back, and is efficiently, if
the Durban surf, However even without statis- not always speedily dispatched. It is always as-
tics there is nothing to suggest that hanging sumed amongst what 1 will term the English-
deters in the sensze that it was intended to deter: speaking world, that hanging is a humane and

It is significant that we in South Afriea tend to think of justice primarily in its negative, external
and legal aspects: that is insofar as the State acts to defend the status quo in society, maintaining law
and order, and punishing those who by erime or subversion seek to undermine society,

The most fundamental meaning of just.ce is not the negative one of simply preventing anarchy and
crime, but the positive one of offering and securing benefits for the whole of society. Justice means
the securing of a form of social equality —— namely equal opportunities for all men to realise their po-
tential humanity to the full. Justice means establishing in individual life and society those structures
of power which will guarantee to all men the fullest possible freedom to exercise their rights and so

become more fully human.
Ian Thompson,
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that is, it deters where no other punishment quick means of killing a person; but there is
would do so. reason to suspect that this is not in all cases, true.
. Doctors have on many occasions found it difficult
I have throughout referred to hanging and not to certify when the hanged person was, in fact,

to capital punishment. I have done this quite de d it h en a person's hea
deliberately because the phrase "capital punish- tunlfe’aznfnr aﬁﬂtr'ueg- aﬂiﬂgﬁ rminI::Etes a?ter l:.i:
ment”, is a euphemistic one. One can talk about has been hanged. There are, indeed, other and
capital punishment in general terms, as though more revolting details attached to 'hsmging- a
it were merely a debating peint, and not some- person into which 1 need not go to make the
thing that directly concerns the individual. No- point that hanging is cruel and barbaric.

body discussing capital punishment is obliged to

think of the mechanics of the matter, which is Why then does Society continue to employ a
wrong; because the mechanies are at least as punishment which is revolting and unnecessary?
objectionable as the whole concept of Bociety The answer is twofold? It is retained as a pun-
taking another person’s life. Most capital ishment because it has always been the tradi-
ecrimes are committed swiftly; but the eriminal tional punishment for eertain types of crimes,
when apprehended can expect to be kept waiting and _in a Society where the State assumes that
for a period of many months before he is hanged. the individual exists for the State, and not the
He is initially detained while the Police conduct State for the individual, the very element of
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brutality and horror is one that the State wishes bated recently in England, shows that logic plays

to preserve. It is always extraordinarily diffi- a small part in their opposition.

cult to get change in anything which has become Although the second reason I have given above
traditional. I am sure that everyone at achool for the retention of hanging appears to have no
recalls certain “traditions” which have no foun- obvious relationship to the argument based on
dation in logie, but which are, nevertheless, firm- tradition, further examination will demonstrate
ly entrenched. I recall at my own school that it that there iz a close relationship between the
was a “tradition” that no person was entitled to two. “Society” here means a white society, and
put so much as a foot on certain lawns. The the equation is between this society and the
transgressors of this “tradition” was beaten to State., No advocate of abolition in this country
remind him of the error of his wavs. Anyone will meet with any success by demonstrating its
suggesting abolishing such a tradition faces great ineffectiveness or cruelty. It is not only tradi-
ohstacles. There are always a number of pro- tional, but is thought to be an essential part of
tagonists who come forward to say, not only the apparatus employed to preserve for the min-
that the tradition should be preserved, but that ority, rights which should be shared with the
there are good reasons for its preservation. This majority. Society is, and is intended to be, un-
iz particularly true where the tradition reserves just, and until this is changed there does not
certain rights for a small section — again to seem to be any prospect that Capital Punishment
give the example of school, the abolition of a will be abolished, however far along ite Christian
tradition giving certain unjustified rights to the path the State treads. People, however, should
Sixth Form will be bitterly opposed. If no good think about something which is such a facet of
reason exists then some will be found, and the life; and I am sure that no thinking person can
performance of many of the Judges, Bishops and condone something which has its true place beside
others, when the abolition of hanging was de- the slave-galley and the rack.

In the six months period 1st July 1966 to 31st December 1966, 79 people were sentenced to

death in South Africa, 66 people were executed during the same period.
Hansard 3rd March, 1967,

Traditional Way of Life?

A rape! a rape! ... Yes, you have ravish'd
justice ;
Forced her to do your pleasure,
John Webster.

When one attempts to list the legal measures available to the Government for silencing legili-
mate opposition one realises how far South Africa has strayed from the Western concept o
Justice.

Restrictions are so numerous that the ordinary Terrorism Act, both of which are dealt with fully
man in the street is not aware of the loss of his elsewhere in this magazine, have been adopted
rights, nor does he know which rights remain; as law in this last session with hardly any ques-
He can no longer distinguish justice from injus- tion at all, and these are only the latest additions
tice, and accepts governmental ediet without to an already unbelievable number of unjust laws.
question. Six hundred and seventy five people were suf-

The latest repressive measures, the Suppres- fering under Banning orders at the end of 1966.
sion of Communism Amendment Act and the Six hundred and seventy five people cannot meet
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with more than one person at a time; many of
them may not enter factories or places of edu-
cation even if they previously earned their living
there; their movement is confined within specific
areas and their lives are completely disrupted.

Under the law permitting the Department of
Justice to detain possible witnesses in Court ae-
tions for up to 180 days two hundred and eighty
two people have been held in custody. Detention
of witnesses cannot be justified and in any case
by May this year only seventy five of these people
had actually been called as witnesses,

Every year, for yet another year, legislation is
extended to ensure that Robert Sobukwe, who was
originally sentenced by a court to two years im-
prisonment is kept incarcerated on Robben Is-
land. He is now arbitrarily held without trial.

Most White South Africans know of all these
measures and justify their application because
they are on the Statute Book, despite their ob-

Rt T F a  F g T

The use of force alone is but temporary. It
may subdue for a moment; but it does not remove
the necessity of subduing again: and a nation
is not governed, which is perpetually to be con-

auered,
Edmund Burke.
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vious injustice. But what of the less publicised
forms of persecution? What of house arrest?
What of banishment? How many of us know how
many and which people have been given Magis-
terial warnings? This method of silencing oppo-
sition is not well known and receives little atten-
tion. The vietim is called before a magistrate
and is “warned” to cease his (unspecified) activi-
ties, This “warning”™ iz not publicised by the
State nor, naturally, by the person warned. In
the great majority of cases the victim ceases to
take any active part in legitimate pursuits—and
another opposition voice is lost.

Only the Minister can tell us how many appli-
cations for passports have been refused, and how
many passports withdrawn, The normal right of
a law-abiding citizen to the protection of his
country's passport is no longer assured. Either
a citizen stays within the confines of South Afri-
ca's frontiers or he is forced to apply for an Exit
permit which prohibits his ever returning to his
own eountry. Passports have been refused to
people who wished to study or travel overseas as
well as to those who wish to escape from the
half life they are leading under restriction orders.
How many valuable people have been lost to us by
the granting of Exit permits?

This type of legislation puts so much power
into the hands of the Department of Justice and
the Police that the administration of the law is
seriously affected. There have been far too many

Die Swart Serp, MeifJulie, 1967

26

instances of questionable action by the Police in
their dealings with both the Courts and the pub-
lie. They who should set the example often
appear to consider themselves above the law.
Prisoners have been moved from one place of cus-
tody to another without record; spectators in the
Supreme Court in Johannesburg have been inter-
rogated by police who were reprimanded by the
Judge; and so it continues,

Mass raids and mass arrests have become hahi-
tual. In 1966, in the Johannesburg area alone,
seven thousand eight hundred and twenty people
were arrested in the course of these “special op-
erations."” These people are tried with ineredible
speed in wvarious courts, large numbers of them
being in the dock at the same time. It is difficult
to retain respect for law which operates on a
conveyor-belt system. In a surprising number of
caseg no defence iz offered and one can only zs-
sume that remand in custody is avoided at the
cost of a plea of guilty.

During the year July 1965 to June 1966 five
hundred and forty three thousand, nine hundred
and sixteen (543,916) people were admitted to
prisons in South Africa. Of these one hundred
and sixty two thousand, four hundred and seven-
ty two (162,472) were sentenced to terms of up
to and ineluding one month. There is no need
to elaborate on these figures but it is obvious that
our laws ereate astronomical numbers of petty
offenders. Is it becoming part of our traditional
way of life to go to prison when more than one
in thirty two of our citizens are jailed ezch year.

Legal Aid for persons charged is minimal and
is only provided by the State in capital offences.
Since the banning of the Defence and Aid Fund
people accused of political offences have often not
been defended. There is as yet no substitute for
the services rendered by this fund although there
has been talk of this.

The Government, to illustrate its poliey of sep-
arate development, continually cites the Transkei
as a model of peaceful progress. Yet the people
of the Transkei are subject to the severity of
Proclamation 400, In 1965, one hundred and
thirty seven people were detained under this pro
clamation, and in 1966 one hundred and nine peo-
ple. Twenty three of these were detained for 180
days before being released without charge. Eleven
were held for more than 200 days and then re-
leaged without charge. The others were held for
periods ranging between 3 days and 150 days.
Of all the people detained, only one hundred
were charged and of these fifty two were acquitted
and forty eight convicted. Four of those charg-
ed had been held for up to more than 200 days
before being charged.

South Africa presents a frightening picture to
those who value the Western concept of Justice,

(AU figures in this article are taken from
answers fo Parliomentary questions published in
Hansard.)
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MASS RAIDS IN JOHANNESBURG AREA DURING 1966

Date Area Police engaged Persons arrested Convictions
T.1.66 Johannesburg Central 673 201 201
13.1.66 Dube Hostel 350 80 90
21.1.66 Johannesburg Jeppe 123 95 95
4.2.66 Johannesburg Jeppe 605 381 381
17.2.66 Johanneshurg Jeppe 409 168 168
2.3.66 Johannesburg Jeppe 404 162 162
3.3.66 Hospital Hill 1,087 993 990
4.3.66 Johannesburg Jeppe 638 175 175
11.5.66 Johannesburg 669 136 136
18.3.66 Johannesburg Jeppe 570 240 240
24.3.66 Booysens 074 380 380
14.4 66 Jeppe 1056 76 T6
25.4.66 Johannesburg 276 81 81
29.4.66 Jeppe 113 95 95
6.5.66 Johannesburg 470 102 102
12.5.66 Johannesburg 102 85 B85
16.5.66 Johannesburg 190 70 TO
27.5.66 Jeppe ol0 130 130
30.5.66 Fordsburg 75 80 80
10.6.66 Johanneshurg 237 105 105
24.6.66 Soweto 300 103 90
1.7.66 Soweto 400 a1 39
4. 7.66 Pimville 220 hl 48
15.7.66 Soweto 400 92 61
22.7.66 Johannesburg 427 291 201
28.7.66 Jeppe 0931 205 205
b.8.66 Jeppe 290 240 240
5.8.66 Soweto 360 a7 93
13.8.66 Alexandra 604 1,050 654
19.8.66 sSoweto 320 T7 73
26.8.66 Hospital Hill /Norwood 974 690 690
7.10.66 Johannesburg 436 1,021 1,021
15.10.66 Wemmer-pan Hostel 17 307 307

Hansard 28th February, 1987,

It is difficult for those who have not themselves lived through the gradual establishment
of a tyranny to understand the subtle dangers of the ‘softening-up’ process, the effect on all
but very strong personalities of intimidation. Laws which would have aroused the fiercest
opposition in 1947 meet with sullen aquiescence in 1957, Men feel frustrated and dis-
heartened : opposition seems to be uniformly unsuccessful. They take for granted inter-
ventions in private life which they still dislike but to which they are becoming conditioned.
And added to this is the intimidation exercised by so many laws and made more real by
practical experience, — — — — — —

It is not always easy to see what course should be followed by friends of freedom in
these circumstances, But at least they must keep their own minds clear, speak the truth
boldly, and protest in every constitutional way open to them. To do less would be rank
disloyalty to South Africa, who needs the honesty and courage of all her sons.

(From “Civil Liberty in South Africa” by
Edgar H. Brookes and J. B. Macaulay.)
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Natal. Tel. 7-T507T,

Secretary: Mrs. D, Patrick, 19, Intengu
Avenue, Kloof, Natal, Tel. 7-7762.

Treasurer: Mrs. E. Langly, 11, High-
bury Court, Ridge Road, Durban.
Tel. 88-1068.

NATAL MIDLANDS

Chatrman: Miss P. Reid, 164, Zwartkop
Road, Pietermaritzburg.

Secretary: Mrs. J. M. Hey, 20 Oriel
Road, Town Hill, Pietermaritz.
hurg.

Treasurer: Dr, J. Hugo, University of
Natal, P.O. Box 375, Pietermaritz-
burg,

TRANSVAAL

Chairman: Mrs. S, Duncan, 45—22nd
Street, Parkhurst, Johannesburg.
Tel. 42-9713.

Hom, Secretary: Mra. R, M. Johnston,
87 Harvard Buildings, Joubert
Street, Johannesburg. Tel. Office
23-1032. Home 40-1973.

Treasurer: Mra. K. N. Gaynor, Box 154,
Randburg.

Office: 37 Harvard Buildings, Joubert

Street, Johannesburg. Telephone
23-1032,

This Magazine, as the official organ of the Black Sash, carries authoritative articles on the activities
of the Black Sash, The leading articles adhere broadly to the policies of the organization, which does
not, however, necessarily endorse the opinions expressed by the contributors.

All political comment in this issue, except when otherwise stated, by R. M. Johnston and 8. Dun-
ean, both of 37 Harvard Bldgs,, Joubert Street, Johanesburg.
- Cartoons by courtesy of Bob Connolly and the “Rand Daily Mail”, and Dave Marais and the Cape
imes.
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Dedication...

JN pride and humbleness we declare our
devotion to the land of South Africa,
we dedicate ourselves to the service of our

country. We pledge ourselves to uphold the
ideals of mutual trust and forbearance,

of sanctity of word, of courage for the future,
and of peace and justice for all persons and
peoples. We pledge ourselves to resist any
diminishment of these, confident that this
duty is required of us, and that history and
our children will defend us.

So help us God, in Whose strength we
trust.

Toewydingsrede . . .

MET trots en nederigheid verklaar ons

ons gehegtigheid aan die land van Suid-
Afrika, ons wy ons aan die diens van ons
land. Omns belowe plegtig die ideale te
handhaaf van onderlinge vertroue en ver-
draagsaamheid, van die onskendbaarheid
van beloftes, van moed vir die toekoms,
van vrede en regverdigheid teemoor alle
persone en rasse. Ons beloof plegtig om
ons te verset teem enige vermindering hier-
van, oortuig dat hierdie plig ons opgelé is
en dat die geskiedenis en ons kinders ons
sal regverdig.

Mag God ons help, op Wie se krag ons
ons verlaat.
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