Working Group 2 - ANC Proposais - 31/03/1992
Second Assignment

Body and Procedures for drafting a new constitution

The ANC proposes that:

1. The Constitution be drafted ana acooted by a body to pe elected according to
the principle of umiversal franchise.

2. This body (which 1n this document will he called the Constituent Assambly) shall
be as inclusive as possible,

2. All persons over the age of eignteen (18} living within tne 1310 borders anac
regarged in international law as Soutn Africans, shall be entitlea 1o vote.

4, The system of proportional representation sh: : 3

. The Constituent Assembly snail consist of  Jur . . ‘=01 yelegates and
Tave a steernng committee wnicn wil lay govvn I1s proceaures.

S. The Consutuent Assembly snail eiect from 115 own ranks a representative
drafting commission consisting of 40 persons 1o work under its direction.

7. Decisions at the Constituent Assembiv snall be by a two thirds majority.

3. The Constituent Assembly snall be ooliged 1~ :nshrine *“e principles agreed
upon by CCDESA in the new constitution and she' 1ot conTradict SUCH principles.

2, The Constituent Assembly snall sppoint an ngependent constitutional panel
COonsisting of nine respected, representative and competent persons 1o hear anv
aisputes concerning The application or clauses submitted 1o IT by members of the

—anstituent Assembply.

10, Functioning within the above framework. the Constituent Assemply snall be
,B’QHI'IV' antrusted with sovereign powers 10 arartt and put Into operation a new and
Jinding constituuon rar SGLITI'I Atrica.
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Towards a Democratic and All-inciusive Constitution-making body

1 THE

We prefer the term Constituent Assemopoly. This s the one most widely used
internationally. It indicates that wnat we are doing is constituting a new South
Africa out of the oid, and that we function not as seif-appointed individuals but as
representatives sitting in solemn assembly with 8 proper mandate and appropriate

procedures.

The name in itself is not crucial. We could call it the Congress, after the body
which drafted the first great modern Constitution - that of the USA. What matters
is how it is chosen and how it functions, not wno first came up with its name.

. TB AND MUST F I
WAY,
Since the objective is to install democracy in South Africa, the body must itself

axemplify democracy. At the heart of gemocracy lies the guestion of choice ang
algctions. Without elections there can oe Nno democCracy.

CODESA has a vital but limited function. namely, 10 create the conditions for the
adoption of a new constitution, Not 10 arart a new constitution itseif. The fact that
it is seif-appointed is appropnate to 11s function, which is essentially that of
“egotiating the process of transition ‘rom apartheid to democracy. The broad
support that it is receiving despite 115 non-gemocratic character derives from
acceptance of its limited role. When it nas establisned the foundation for the
process of drafting a new constitution, its nistoric task will have been completed.
Should it attempt to perpetuate itself ana usurp the roie of the body it was set up
o create, CODESA will lose its prestige.

No one who genuinely supports democracy can fear elections. Once the racial and
colonial mytns are destroved, there can be no justification for denving the
orinciples and practice of democracy. Are we t0 say that electons are oniy good
‘ar wnites in Soutn Africa ana blacks «n other countries? Are we 10 Dack
democracy in Zambia and in Eastern Europe and deny it in our own land?

The dream of the oppressed majority in this country aver since 1310 has been full
participation as ordinary South Africans in elections and the choice of government.
The National Convention that precedea the 1210 Constutution was based on
whites-only ‘elections for a whites-only convention. That ugly beginning to our
constitutional life can only be expungea by non-racial elections for a8 non-racial
convention.



Elections thus have an historical heaiing roie 1o play in our country. They are the
part of the process of achieving idependence from wnich the maijority were
excluded in 1910; they are a signal that true citizensnip nas at last arrived for all.

Elections will be proof that we reaily are in a new South Africa. They will signal a
compelling acknowleagement of our common Soutn African-ness. They will open
the way to the gevelopment of & genuine and generous national vision, and
encourage a sense of shared responsibility for the country's future.

When we say that it is eiections that give the constitution-making proceedings
legiimacy, we accordingly refer not ;ust to formal internatonal and internal
legitimacy, put to subjective and moral legitimacy 1n the nearts of our people.

it might be difficult for those who take eiections for themseives for granted to
understand what it will mean to those wno have been permanently excluded from
tne electoral process to-at last have a chance to stand up anad drop their ballot slip

into the ballot box.

What the voters wiil be asked d&ciging is wnn 1=y Wwisil 10 2Dresant them in the
boay which drafts the consttution. By votir. . . ens LIVEIY f the wnole
orocess and hence take responsibility tor 178 outcome.

There will be a direct nexus through the eiected representatives between each
voter and the final product,.

in this way, elections will take awav tne sense of distance and incomprehension
ANiCn untortunately at oresent separates the general Soutn African puolic from

CODESA.

Elections will be the first step in an coen ana public process. The peoaple of our
country should be ennttled 10 know a1 each step exactly what is being done at the
CMB in tneir name. Comoromises apeniv struck, honestly agreed to Tor purposes
ot mutual agvantage and frankly explained, have 2 much greater chance of being
accepted than those negotiated in terms ot secret agreements benhind closea doors.
The electoral process encourages openness and accountability. it places the issues
hefore the people wno take an nterest '\n them because they know that ther

gopinions can make a cifference.

Aauficaton by referendum.

An after-the-event ratification can never be considered as a serious alternative to
nvoiving the public in elections for the CMB. Far from legitimising the process, it
will ensure that the Constitution 's sorn in an atmosphere of cynicism and

ingifference.



A referendum s a useful means of testing public opinion In relation 1o ISsues where
a simple "Yes" or "No™ would be appropriate. It 1s a grotesque gevice for ensuring
that a long and complicated document Corresponas 10 what the populace thinks IS

carrect.

The public i1s piaced In tne invigious position of giving a8 simple "Yes/No" 1o a
lengthy document, much of which will inevitably be in tecnnical language, withou:
the option of intfluencing 1ts individual parts.

There 1s the acded probiem of persons peing compellea to vote In favour of &
constitution with which they mignt not aaree. simply because to continue with tne
present racist constitution would be a greater evil.

All tne practical problems and inconvenience said 1o relate to elections Tor a
Constituent Assembiv would applv 10 the noiging of a referendum.

The arguments against the CMB being eiected

The case for elections in tne mogdern worig 1s 50 SIrong That oniy SOMeone very oLt
otf from contemporary thinking woula érgue against i, As we unaerstana it, none
ot tne parucipants in Working Group £ are actually @gainst electuons In principle

Certain participants have, however, raisea cueries apout the feasibility of elections
i1 current conaitions or about the gesiraoiity of granting wnat tnev call a "blank
-Negue’ 1o an elected consttuent assemoly. IT would De ungracious 10 suggest that
‘hev are opposed 10 2lections because Tear that they tnemselves will not tear weil
{ thev 10se their pase i~ apartheid sIruciures ang are left to the mercies of tne
glectorate. ‘We accordingiy treat the arquments on TNerr merits.

(i} Violence

The first point mage 15 tnat there 1S 100 Much viclence N the country for free
2lections 10 be held. and that elections wouid oniv encourage further violence (one
255Umes that this 1S Meant 10 express a Tear and not 1o convey a threat).

The ganger of this argument Is tnat if the existence of viclence 1s accepted as a
reason for not holding elections, inen tnose wno are fearful of iosing an election
will have a stake in maintaining the level or vioience.

‘Ne are in fact convinced that far from contriputing 1o violence, the nolding ot
elections wiil provige an orderly and oubuciy supervised manner in wnich the
contest for political leagersnip can be concucted. !t will serve not as @ source of
violence Dut s an alternatve 1o 1.



The turning point in Namibia from a state of severe internal conflict to a state of
peace was the nolding of elections for the Constituent Assembly. The way in
which the CA there conducted its business, cased on extensive give-and-take,
promoted national unity and has untl now wvirtually eliminated poiitical violence.
‘We have no doubt that the same process would have the same beneficial resulits

in South Africa.

What we should be concerned about 1s not the ract of holaing elections, but how
to ensure that voters are free in the exercise their cnoice ana that they are well-
informed whnen doing so.

Elections are heid precisely so thart different i0eas can compete. The stronger the
compstition, The greater the neea 10r 2ICTiONS.

(i) "Simple Maijoritarianism"

The secona argument against having tne constitution arafted by an elected
Constituent Assembly I1s that this would amount 10 givi~3 a blank cheque to an
electoral majority without respecting tne rignts and interest of minorities. The term
'majoritanianism” is usec N This connection as tnNougn somenow it 1s inherently
avil. Add the adjectuve "simpie” ang it Decomes aven warse.

This approach comes paadly from peopie wno hold office on the basis either of no
alections at all or of elections basea on princ:ples of SiIMple Majoritarianism.

If the present government were 10 resign Decause it had been cnosen by means of
simple mMaioritarianism (times three], tnen iIs moral position as an oppanent of
malorty ruie would ingeed be powerfui. The same woula apply If it were 10
mpugn the validity of the recent reterenaum on the basis of its simple majoritarian
nature, or 1o deny the validity o7 ail legisiauon passed since Union in 1910; with
one excepton, such laws were gaiways Dased on tne approval of a8 simple majornty
of Mempers of Parhament wno in Turn nag been elected on tne basis of a simpie
majority [or less| of voters,

The Presidents of France ana the USA as well as the Prime Ministers of the Unitea
Kingdom and India have ail been eiecteg on the pasis of "simple majoritarianism’”.

Cne cannot escape the conclusion that the arguments against majority rule are
peing advanced not so much because of the principie involved but because of
dissatisfaction with wnom :he maionty will be. Put simply, "simpie
maloritananism” was good enough tor tne whites for 82 years, but will not be
Jood enougn for tne blacks togay, uniess, Tnat is, they promise to vote for the
party presently in office, i\n wnicn case tne virtues of majority ruie mignt re-assert

tnemselves.



The irony of the situation is tnat wnie we 0 the ANC firmiy beiieve thart the
principie of free eiections and majority ruie ies at tne neart of gemocracy, we o
not support wnat has been called simpie majontarianism for South Africa. '‘Ve,
wno nave never benefitted from the Westminster system of government in tne
past, in fact have a mucn stronger claim to oot tor a different system than those
whno for decades have been advantagea by 17,

There are at least three major respects in 1erms of which our proposals differ from
what 1§ called simple majoritanianism.

More than 15 montnhs ago, the ANC ageclared its support for the system of
proporuonal representation. 'We aig so ror two basic reasons (Iin aadition to the
usual arguments in favour of PRI. One, 1t enables the diverse range of currents in
South African societv 10 be accommaodated without reference to groups and. two.
't avoided the problems of delimiting constituencies in a country divided by group

dreas.

The system of PR lenas itself 1o alances ang joint elecuon L1515, In this way,
relatively small parties or parties With support imited 1o a parncular region are able
10 secure representation by linking up with ather parties in a similar situation.
Furthermore, there gre very few countries that use PR, that have governments
pcased on one party only. PR thus tenas 10 encourage coaliion governments.
Applied to the elecuon of the CA, this would suggest @ maijority tnat was complex
rather than one tnat was simple.

Seconaly, we propose a aualified rather than a simple majonty in reiaton 1o
gecision-making at tne CBM. Our proposal 1s that pearing in mind the special
nature of the Constitution, the maiornity oe twa-tniras. This is the figure that was
used in Namibia, wnere tne procedure [urneg out 1o e so satstactory tnat the final
consttution was adopted unammaousiy,

't1s a realistic figure for Soutn Africa. Commentators suggest that no single party
i5 Iikely T0 achieve t'wo thirds or tne representatives n a Constituent Assembly.
The figure means that in the case of a cispute, ne party with the mMost seats
would be compelled to seek support from grouns witn whnom it Nad competea in
the slections. At the same time, the figure would not be so high as to place the
CA under ransom to small groups lacking significant popular support. The nigher
‘ne required majority, tNe maore bargaining power |5 given 10 groups with a tunv
Dase. A near veto power Tor very small grouns would encourage fanaticism on the
ane hand, ana pork-parrelling or even worse, outrignt corruption and buying of
votes on the other.

The pressure should be on at the CA to get consensus pased on principled points
of common ground and a reasonable measure of give-and-take, and not 1o obtain
support by means of threats, bribes or promises.



Thirdly, there wiil be certain general principies which will be binding on the
Constituent Assembly and which wiil have to be enshrined in the final Constutution,
whatever a majority of any size mignt say. 1 hese are tne general principles that
Working Group 2 is currently depating.

Whatever formulation CODESA finally agrees upon, it is ciear that these principles
will be such as to establish the basic aemocratic cnaracter of the Constitution, its
supremacy as the fundamental law of the country, and the inciusion within it of a
Bill of Rights guaranteeing universaily recognisea rights and freedoms.

Qur proposal in this respect is that a special panel of respected and competent
persons be chosen to ensure that 1N the case of any aispute in this connection, the
Constituent Assembly does not geviate rrom the agreed principles. This point wili
be developed more fully below.

3. T B 8 -iN IVE

‘We feel that a constitution 15 a very spec:al tocument that is intended to bind the
whnole nation and be acceoted by ail Soutn Africans. Accoraingly every artempt
should be made to achieve consensus 1 115 elaporation.

In our view, the CA shouid be as inclusive as possibie. Since it will be the
constitution for the wnole of South Africa, it IS important that all South Africans
‘eel that they are represented there, independeantly of which part of the country
they live in and without regard to their race, sex. language, religion, origin or
oolitical affiliation. In oroer the achieve this all-bracing character, we propose the

‘ollowing:

That the delegates o0 the CA be cnosen by proportional
represen:ition. This issue nas aiready been deait with.

That the threshold or minimum percentage required in terms of PR be
relatively low.

That the wnola territory within the 1910 borders of South Africa be
covered by the elections.

That the CA be large ratner than smail.

Relatively low threshoid

On the one hand, it is important that the electoral system encourages parties
10 have a8 national rather than a ourelv local vision: we should discourage an
2lectoral system whnich promotes extreme parochialism and narrow seif-
nterest. COn the otner hana, it is important that the views and concerns of



all South Africans in &l tne regions or tne country, &nc reflecting ootn
majonty and miNority opinions, De representea.

The experience in Israel, wnere verv small parties nave been able to extor:
disproporuonate agvaniages. (s nSIructive,

Estimates of the numoe ot potenual voters range from 18 to 23 milhion. For
DUrposes OT rougn calculation we wiil Suggest that the electorate wiil be 22
million and that 20 muliion peopie wili vore,

This would mean that a 2% thresnola wouid be 400 000 wnile a 3% cut-ot*
point would require 800 000 votes. Five percent would need a miilion
vortes.,

There are a number of well-estaniisnea political organizations in Soutn Africa
wnicn miant not be abie to reacn £%. New parues mignt well be porn
Keeping them out mignt reduce the ail-inclusive character tnat tne CA snouid
nave, thougn 1o some extent this problem could be mitigated by tne creauon
O3t electoral pacts or alliances wnerepy joint IST§ are createc.

In agreeing on an aporopriate tnresnold, we reed 1o ensure that the Inciusive
cnaracter of the CA 1s maintaineg, wwnie avoiding 50 ungue proliferation o-
Ny parties

The elections cover aii the terntory netween the 1910 borders

iTIs inCconceivaole tNat grang aparireid snou:d operate in relaton 10 tne new
constitution. The very purpose of CODESA is to oury apartheig grano as
well as small ana estaolisn the wav '~ wnicn non-raciai democracy 1s 1o oe
‘nstailed in South Africa. '‘We cannot ouud the mansion of gemocracy on tne
pillars of apartheid.

No serious person can douot that the territonial integrity of South Africa wii
soon be restored. The oniv possible dispute can De over the Drocess
wherebv reincorporation of the TEVC states 1s 10 acrevead.

The new constitution will be tor 211 of South Africa, Whatever one’s view
apout the status of the TBVC states. tnere can pe no contesting the fact
that the persons living in tnese areas wil be directly affected by the
constitution. This will in reaity oe their tuture constitution, irrespective ot
now reincorporation 1s acnieved. T ney Nave a rignt and a responsibility 1o
narticipate in 115 elaboraton.

As far as we in the ANC are concernea, they are ang always have peen
Soutn African citizens. This 1s zIso the pasition of the majoritv of Soutn
African and of the internationa: community. [t was the system of granc



zpartneid that sought to geprive tnem of their nignts as South Africans.

“roblems related to the modaiities ana timing of the reincorporation of the
TBVC states in reality snould not in any way /mpede the parucipaton of
sersons living in those states in elections for 2 Constituent Assemply. Once
he principle is agreea to that il the persons porn with or living within the
1310 bounaanes for sufficient ume are entitlea to South African nationaity
inag citizenship, all of them wouid have the night to vote n elections for a
Consttuent Assemply. The moaalities and timing of reincorparation can be
Zeait with separately.

To exclude the millions of peopie living :n those four zonas from participation
n the process of constutunon-making would be an iniustice o them ana a
Jisservice to the rest of Soutn Africa.

“he sppropriate iegal mecnanisms (o achieve a francnis. 4 .0 truly be
:allea universal, can be worked out 21 CODESA hv Working Grouns 4 and
: Jur Group snould NSIST TRAl "0 one 2Je ceprived of the rnght o

-arucipate n the electoral orocess.

The CA shouid be iarge rather than smail

Jn the asis that there snould be one representative for every 50 000
voters. an Assemply of 400 cersons would be required for a votng
2opuwation of 20 million, [f the natential numoer of voters 1s 22 miilion, then
:nere would have to be 440 seats. ~his figure Is iarger than we are used to
-or the white House of Assembly or even for tne Tricameral as 3 wnole, out
‘nen tne Tricameral reprasents aniy a guarter of the total poouiation. The
“Jouse ot Cammons in the Unitea Kingoaom nas about 650 members for a
20pulation roughly one and a haif times that of South Africa.

Mhereas 55 assembly ot 400 or over mignt be unduly large for a future
agisiature, it is our view that the CA shouid err of the side of largeness
‘athaer than on the side of smaillness. " his would facilitate the creation of
‘arge rather than small party lists composed not just of too party leaders but
1t 3 wide range of personalities representing an extensive spectrum ar
aterest groups. it woulg facilitate regional partucipation,

1 other waords, a relativeiy large podv would more easily accommoaate he
Tiversity of the South African nation than wouid a2 small one.

e are of the view that 1t would be of great advantage for ingividuals and
sommunities to feel that they are cirectly represented at the CA through
Zersons they know and wno wil be aole 10 report back and expiain the

Jroceeqmngs to them.



it would not, of course, ce necessary tor the CA 10 work all the ume in
sienary. Cur Droposais for @ grarting commission are set out below,. This
:ommission would be reratively =mail in size ang would be responsible for
‘ne day-to-dav Tecnnical carrving out cof the wisnes ot the CA in relation to

2staplisning araft terms for the new constitution.

A CRITICAL INTERPOLATION ON THE PROPOSAL FOR A BICAMERAL CMB

~ne ot the participants nas madade e oroposal, aoparently seriously, that the CMB
z& a picameral body. ‘We are unaware of any precegent anywnere 1n the worid for
iucn a procedure. ingeed..; seems 10 regresent the kind of elementary confusion
tetween the runctions of 8 CMB anc t~ose of = leqisiature, tnat would fail a first
.gar law or gontical science student. ~ “ese are clear, cemacratic and manifestly
‘2If ways of 2ansunng that the Consutution wii emerge from an ail-inclusive CA
jgeking consensus, ana that the eng resuwit wiil be basically acceptabple to all Soutn
ifricans. Vbhv create a2 comolex =na Sonsututignally monstrous Second House
vnen mamifestly iegiumate ang internaticnally acceptaole means of acnieving the

(3me result are avauabple’

Ne reel that constructing t'wo Houses on Tne 0asis of assurming inevitable contlict
(BTween the majority ang minorities, snd nen setting them against each other an
: collision course, 1S gesianea 10 raxumse ratner tman requce aifferences.

T oAl ancourage reciorocal ntransigence rather tThan mutuail attempts 10 fina
W0IUTIONS. SansItivity 0 =@ wISnes o7 'hNe minonty cannot be achieved ov
Ts8nsivity 1o the feennas of the maioritv. ~he Upper House wiil come generaily
"J 0e seen as tne House or Losers, ana pao Losers at that. JVhat are siections for

“ losers take nearlv st

sireagy we near INe MocKIing pnrase: 'simple rminornananism’. Jne may aiso
:peak of tne svstem ot DR (Dispreportionate Representation). <ow inclusive ana
‘aton-punding can a orocess be that rumfies the wishes of seventy or eignty per
2Nt 0T the population? Sow INClusive 1S TNe Drocess Ti The Third of the population
wing in tne TBVC states 1s exciuaea from 1?7 "AMhat we need are not two Houses
i1 eacnh other’'s throats, feartul or &éng antagonistic towards eacn other, but a
:ingle, muilti-faceted boay representing the nation 0 ail its varniety ana seeking to
:§1ablish fair grouna rules ror e reansation or tne principle tnat South Africa

e10Ngs to all wno live in i1,

~his ag hoc ana specially constructed bicamearaism will be seen oy the maiornty of
Zoutn Africans ang bv ""e .vorid at 'arce as = reminger tnat the cagaver of
zpartheid stll rutes rrom the grave into wWhICcH iT was said to Nave peen cast. | he
‘acial group rignts 10ea at !east haa the virtue of honesty, declaring in effect that
:0me people were innerent!y cifferent trom anao more worthy than others. Ve now
:nd 4o with he confusion *Rat cnewvitanly resuits from trying to gemocratise
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apartheid. Elections are neld to cnoose losers. Minarity partes undermine their
moral position by being associated, wnetner they like it or not, with institutiona!

chicanery.

Deadlock is built in as a mathematical inevitability. The deffensible principle of
regional representation, ang, possibly of over representatoin in favour of poor
regions, |1s undermined by the principie or minonty groups In the region enaing up
with more representation than tne regonal majority. Everything 1s brought nto
aisrepute elections, consensus, Minonty rights, even true becameralism itself,

a PR T
THE DRAFTING COMMISSION

The drafting of the Namibian Constitution was consigerably tacilitated by the
2stablishment by the CA ot a drafting commuission from its own ranks, supported

by three independent legal aavisors from autside. We © apr the CA for
South Africa elect a arafting commussion of approximats’ -~ - IrE from Its own
ranks. These need not be lawyers o7 coitical scientisis, cut snouid be persons
~ITN competence 0 Jgrartting ana -~ "anaiing constitutional concepts. T he

commission snculd be cnosen on the nasis of proportional representation, subject
10 the nignt of every party representea \n the CA having at least one member.

Provision could be made for legal and otner advisors to participate in support of the
respective parties as they nave aone at CODESA.

The Commussion would have the task of giving appropriate snape to the wisnes of
ine CA. unaer wnose airection it will function.

FUNCTIONING OF THE CMB

The CMB, which should function in Pariament in Cape Town, should be aiven four
montns 10 compiete its work. Should it fail to do so, it should be compelled to
gissoive itself so that rew eiections could be neld. The threat of imminent
elections would concentrate the minas of the delegates.

The CMB would at its first session eiect a steering committee on the basis of
oroportional representation. This committee wouid be responsible for questions of
management. [t would be responsibie for questions of management. [t wouid
propose rules of procedure and suggest tne persons, drawn from the ranks of the
CA. wno wouid cnair sessions. !t would attempt to achieve consensus wherever
oossible, but if an 1ssue were to go 10 & vote, a simple majority should suffice.
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The Drafting Committee, on tne otner nanc. snou.J [@xke iis Cecisions Dy a two
nirds majority. It may submit Majority ana minarty reports 10 plenary sessions.

It a aispute anises in this Committee or at the CA as 10 whetner an agreed general
principle has been ignorea or contraaicted, the problem snould be referred to the
steering commitiee, and if the steering committee N turn i1s unabie to find a
solution satisfactory to all, the issue shall be sent to the Constututional Panei.

THE CONSTITUTIONAL PANEL

The Consututional Panel would consist of nine persons selected on the basis of
their integrity, representativity ana competence by the CA. We propose that they
be cnosen en bloc, with a vote of at least 80% in favour of the panel as a whole.
This would conform with procedures 0 European countries where the
Consttutional Court is nominated by Pariiament.

The mempers of the Panel wouid not pe mempers of the CA ana would be
'ndepenaent 1n their functioning. tney would entertain petitions ov the Steenna
Committee, or by at least 15% mempers ot tne CA, in relatien 10 whether draft
oroposals for the Consututon contradicteg or fail to ensnrine general principles
agreed to at CODESA. They wouid also pe called upon o venfy that the
Constitution, as finally agopteg oy tne CA ensnrnned @na did not contradict these

arincipies.

The gecision of the Panel snail be finai ana not subject to review by the CA or by
the orainary courts. ‘Whiie tnere are unocoubtedly persons of great merit in the
gresent juaiciary, the court system as such 15 seen by tne majonity of South
Africans as a creation of tne apartheid government which appointed the judges anc
as lacking in legiimacy. Many outstanaing iawyers have in fact refused to serve
as juages for this very reason. Only 7 out of approximately 150 judges 1s not
white, and only 2 are not male; If issues of non-raciaiism and non-sexism arose,
T wouid be manifestly \nappropriate 1or tnem 1o he decidea by all-wnite anag ali-

male boaies.

in any event, the proceaures and time frames of the ordinarv courts would be sucn
as totallv to impede tne proper tuncuoning of the CA. Decisions at the CA wiil
nave to be taken swirtly so as 10 enable tne consutution-drafting process to

oroceed.

The Panel wiil in fact funcuon very mucn aiong the lines of the French-Genseil
Canstitucionel wnich decides on questions of the constitutionality of proposed iaws
suomitted to It from Pariilament, ana wnich enjoys considerable prestige. Members
of the present judiciary would not, of course, e aebarred from being selected for
the Panel, but they wouid serve as respected and COmpetent persons, not as
mempers of the juaiciary.

12



5. CONCLUSION

This document, is confined to the secona assianment of Working Group 2. [t wili
nave to be read witn global proposais tne ANC has maae in relation to transiiona
arrangements. At this stage, the tuncuon ot our Working Group 15 10 establisn the
concept, character, mode of creation and method of work of the CMB. \Wner
'nese DasIC I0eas Nave oeen formuiated. we can meet with other Groups concernec
WITH Transitional arrangement Toocreare g 1otal proceaural DECKEQE.
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