LEGALNOTES

"T'he cosaTuy
SACCOLA/
NACTU agreement

The Centre For Applied Legal Studies (CALS) writes on the
COSATUISACCOLAINACTU agreement on proposals for a

new Labour Relations Act.

Aﬂcr months of ncgotiating,
COSATU, NACTU and SACCO-
LA reached agreement on interim
amendments o the Labour Rela-
tons Act. They also agreed 1o joint-
Iy request the state W legislate the
proposed changes. The Minister of

Manpower then published a Bill:

the LEA Amendment Bill, which s

summarised below. The partesalso

agreed w pressure the state w en-
forceasctof basic worker rights [or
all workers.

The partics agreed that all wor-
kers are entitled 1o the following
basic nights:

® The right 1o belong 1o a trade
union without victimisation,

@® The right 1o bargain collectively,
including trade umon rights such
as stop order faciliues, access,
representation, and the rnight 1o
ncgotie about conditions of
cmplayment,

® The right 1o withhold labour.

® The right 1o work.

® The night w protection,

® The right o development.
SACCOLA agreed 1o urge ils

members W act in accordance with

these principles, even where wor-
kers are not covered by the LRA,
cg. larm - and forestry workers. The
partics agreed o urge the state w
ranslate these rights i law 10
cover workers throughout the
country.

T he Labour

Relations
Amendment

Bill

A part of the agreement between
COSATU, NACTU and SACCO-
LA concerns specific amendments
to the Labour Relations Act. This
apreement was submited 1w the
Minister of Manpower and a [inal
Bill is to come beforc the par-
liamentary standing committee on
18 June.

The following are the amend-
ments contained in the Bill:-

i
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Definition of an unfair
labour practice The Bill
amends the definition of unfair
labour practice. It reverts to the
broad definition it was beflore
the 1988 amendments. The
proposed definition also says
that a fair dismissal can only
take place with good and suf-
ficient cause and and after
following proper procedure.

Concerning retrenchment,
the employer has 10 consult in
good faith to reach agreement
over the need to retrench, the
manner of retrenchment, the
sclecton for retrenchment and
how to lessen the hardships
caused by retrenchment.

Most signmificantly sirikes
and lockouts are no longer
covered by the definition. The
Industrial Court will therclfore
no longer decide on the fair-
ness of a strike or lockout and
will not be able to interdict
strikes.

Scope of the Act The Bill
proposes Lo bring workers
working out at sea in South
Alrica within the scope of the
Act.

The Act will also be
amended to allow for the reg-
istration of trade unions whaose
scope of registration includes
both the private and state scc-
Lor.

Registration The Bill pro-
poscs that racially exclusive
unions will not be allowed to
register.

The Industrial Court

The Bill sets out a procedure
for a party who fails to refer a
dispute within the time period
concerned to apply to the In-

dustrial Court for special con-
sideration so that the dispute
can be heard.

The Bill allows for two ex-
perl assessors Lo assist the
judge during appeals in the La-
bour Appeal Court . This panel
of assessors will be appointed
by the Minister of Justice on
joint nominations by the major
national federations of em-
ployers’ organisauons and
trade unions.

The Bill introduces a pro-
cedure for appeals: any person
appealing o the Labour Ap-
peal Court must serve and file
all documents within 30 of
noting the appeal. The Judge
President the Supreme Cour)
Provincial Division will con-
vene a hearing of the appeal
within 60 days of the docu-
ments being hiled,

Re >ferral
of disputes

Industrial councils  The
Bill scraps the burcaucratic
and comphicated requirementy
of dcadlock, the notice of
deadlock, and the certificates
that accompany the referral. It
will also be unnecessary foran
industrial council dispute, cg,
a wage dispule between
NUMSA and SEIFSA 1o be
referred back to the council be-
fore legal strike action can be
taken.

The only remaining ume-
limit is with disputes of rights,
which will have Lo be referred
within 180 days [rom the date
of the unfair labour practice,

unless the parties agree 0 a
longer period As mentioned
earlier, the Industrial Court
also has the power Lo allow Lhe
late referral of a dispute.

Conciliation boards

Much the same provisions
apply in the application for the
establishment of a conciliation
board: the certificates and
deadlock notices are scrapped
and the application must be
signed by an official or office
bearcr of the trade union or
employer’s organisation. The
applicant must also have proof
that a copy of the application
has been sent o other parties.
Again, in the case of righis dis-
putcs, the application for a
conciliation board must be
lodged within 180 days from
the date of the unfair fabour
practice.

Determination of unfair

labour practices The
Court will determine what the

nature of the dispute 15 and
whether it 1s an unfair labour
practice,.

Industrial

Court Judgements The
Bill removes the ald sccrecy
clause. It provides lor the
proper publication of judge-
ments, preserving where
appropriate, the nght o con-
Nidenuality,

Liability Clause The Bill
deletes the whole of the con-
troversial Section 79 which
presumes that a trade union
authorised unlawful industrial
action.

The bill also contains new
provisions concerning strike

June 1990

78


file:////eferral

LEGAL NOTES

interdicts. Interdicts will only
be granted 48 hours after an
application has been made. In
exceptional circumstances, the
period may be shorter, bul then
the other parties must be

warned. Other parties must
have a reasonable opportunity
Lo be present at Court 1o op-
pose the applicaton. If a trade
union or employer gives al
least 10 days notice of a strike

or lockout, no interdict will be
granted unless the other party
has been given at least 5 days
toreply. ¥

Th-: two-year long Anu-LRA campaign and the

new political situation have pushed employers

and the state 1o agree 10 amend some of the most

objectionable clauses of the Act. In additon

employers have agreed that basic worker rights

should be protected by law and o put pressure

on the public sector employers to implement

these rights. Employers have realised that, where

they were once spearheading reform, the state

itself 1s today moving laster.
The most signilicant amendments pro-

posed in the Bill are briefly:

® a strike can no longer be interdicted on the
basis that an employer claims it is unfair

® the new dismissal/retrenchment procedures
are in line with ILO (International Labour
Organisation) principles and give greater
Job security

® the time limits and burcaucratic procedures
for referring disputes are scrapped, excepl
for the 180 days limit for referring dispules
of rights

®appcals arc heard sooner and a pancl of
expert assessors is agreed to by the unions

® racist unions cannot register

® unions with private and public sector mem-
bers can register

® off-shore workers arc covered by the Act

® interdicts should only be sought aller pro-
cedures have been followed.

Campaign must not lose momentum

W!‘li!-:: it is significant that the anti-LRA cam-
paign spear-headed by COSATU has scored
victories, the struggle for a progressive LRA is
far from over and the campaign has not lost
momentum (See Labour Action). During the

week 11-15 June, COSATU made repre-
sentations 1o the 1LO to stress the urgency for
the bill to be passed and for other demands to
be met. COSATU will discuss mass action if
legislation is nol passed.

Outstanding issues
The most anu-worker aspects of the LRA still

remain. What the trade union movement wants

of labour law is that it should:

® protect strikers from dismissal

® cover all workers

® protect union rights Lo represent workers

@ cndorse appropriate bargaining [orums,
partcularly industrial bargaining

® provide an industrial court system which is
expert, while also being cheap, quick and
elficient,

COSATUMNACTU and SACCOLA have
agreed in principle that the industrial court sys-
tem and legal rnights of stnikers should be
reviewed and two sub-commutiees have been scl
up. Al the recent ILO conference attended by
SACCOLA, the NMC, COSATU and NACTU
the ILO supported the unions’ positon that pro-
cedural strikers should not be dismissed,
considerably strengthening the demand.

The mostserious fatlure of the negouations
has been the state’s relusal o extend basic
rights and the LR A to all public servants, ban-
tustan, domestic and farmworkers, and their
refusal to seriously involve themsclves in dis-
cussions. The only breakthrough here 15 thal
the public sector employers arc prepared 1o sil
on the NMC if it restructures itself, as pro-
posed, into a Nauonal Labour Council which

represents all the major players. ¥
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