BEYOND THE STETHOSCOPE

AND THE

SYRI NGE by Meshach Khaile

THE SOUTH AFRICAN MEDICAL AND
DENTAL COUNCIL (SAM & DC) must
have nightmares about its ma
tangles with the BCM. The SAM &
has consistently emerged with egg
all over its lilyv-white face and it seems
that this pattern is destined to
continue.

On 30 January 1985, Judge President
W G Boshoff of the Transvaal Provin-
clal Division (the very same Boshoff
who convicted the SASO/BPC Nine)
found there was a prima facie case
(ie. a case cdlling for an answer)
against the Biko doctors- viz. Drs vor
Ralph Lang and Benjamin Tucker- of
“improper or disgraceful conduct” or
conduct which, when regard is had
of the professions of these doctors, is
improper or disgraceful.The Judge
President ordered the Medical
Committee of Preliminary Inguiry of
the 5AM & DC to amange to have the
Biko doctors prosecuted.

This judgement was preceded by
the following:

* On 9 January 1978, Chief Magi-
strate Prins who presided at the
Biko inquest, transmitted that por-
tion of the Inquest record which
related to Doctors Lang, Tucker
and Hersch to the SAM & DC. The
Chief Magisirale and his asses-
SO0 professors of Forensic Meds-
cine) fook the view there was
prima facie evidence of impro-

n or conduct on

mﬂ and Tucker. The
& DC not institule an

enquiry info the matter.

* On 20 December 1977, one
Eugene Roelofse, of the Ombu-
dasman’s Office sponsored by the

Dr hor Lang: T could find nothing
aganically wrong with the man’

south African Council of Churc-
hes, directed a letter to the SAM &
DC asking them to constitute an
enquiry into the conduct of the
Biko doctors.

« On 16 January 1978, Roelofse
again wrote to the SAM & DC and
drew the attention of the Council
to press clippings which reported
the evidence which the Biko doc-
tors had given at the Inquest. He
also posed *'::Juuﬂnm in res-
pectof Lang 13 questions in
relation to Tucker relating to
medical ethics and
professional standards.

« On 24 April 1980 the Inquiry
Committee of the SAM & DC resol
ved that no futher action be taken
against the Biko doctors. Their
press release dated 17 May 1980
indicated that they had found
that there was no prima facie
evidence ofimproper or disgrace-
ful conduct on the part of the Biko
doctors.

* On 17 June 1980 the SAM & DC
voted 18-9 to confirm the action
of the Inquiry Committee.

* On 17 February 1982 Professors
Frances Rix Ames, (head of the
Department of Neumlaqy at
Groote Schuur Hospital) Trefor
Jenkins (of the South African Insti-
tute for Medical Research) and
Phillip Vallentine Tobias (of Witwa-
tersrand University) amongst
others, lodged a list of clear-

ly specified, fully led and

infs running info 88
rn
pla ng g g

and conlal allegations
mu%l conduct

against Drs Lang, Tucker, Hersch
nd K 3
a eeley Thn;ﬂunmhnd

complaints of Roelolse nor an
appeal against the dismissal of
Roelofse’s int, but new
and in ndent complaints
which never been dealt with
by the Council.

They alsc emphasized that the
Inquest record did not contain all
the relevant evidence and that
even that record contained
material conflicts between the
doctors inter se and between the
doctors and the police witnesses.
(see “Room No 619", Frank Talk
Volume 1 Number 4 at pages 12-
15) The new evidence before the

& DC included evidence
given by Keeley to an ad hoc
committee appointed by the
Medical Association of South
Africa (MASA ) and the rest of the
inquest evidence.

» On 18 March 1982 the Health
Workers Organisation and certain
medical practitioners including
Doctors Yosuf Variava (former
National Forum Committee

Member), Dumisani Mzamane
and Timothy Wilson eda 24
page list of clearly spec , fully
detailed and properly motivated
charges and complaints (in sub-
stance much the same as the 17
February dossier) against the Biko
doctors.

« On 4 March 1983, the | ry
Commitlee of the SAM & re-
solved that no action be faked
against Doclors Lang, Tucker,

Dr Tucker and Dr Hersch. Both examined Steve Biko before he died: neither
expressed any serous indication of brain darmage at that time
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emerged from the dossiers
fore K.

« 29 members of the SAM & DC
confirmed this decision of the

Inquiry Committee on 25 Apil
1983,

Doctors Variava, Mzamane and Wil-
son and professors Ames, Jenkins
and Tobias brought an application
to the Transvaal Provincial Division to
set aside the resolutions adopted on
4 March and 25 Aprl 1983 and to
order the SAM & DC to institute an
enquiry into the professional con-
duct of Lang and Tucker.

The Court found that the Inquiry
o Mn:“m ﬂﬁlﬁ
respeciive function viz fo determine
whether the evidence fumished by
Variava, Ames ef al fo them
‘ed the charges and
improper conduct -
or on
the part of and Tucker. The
Inquiry Commi & the Council
chose merely to consider whether
the evidence submitted by Variava,
Ames et al was the same as ewi-
dence submitted by Roelofse. Bven
in performing this limied function,
they emed in finding that no new
avidence was placed belore them.

Of course, the Court was not con-
cerned about the merits of the
charges and complaints and direc-
ted that the SAM & DC hold a proper
nguiry into the professional conduct
of Lang and Tucker. A special meet-
ing of the SAM & DC ON 1617

ary 1985 resolved not to appeal
against the decision in Varova v
SAM & DC and the inquiry into the
conduct of Tucker and Lang will
begin in June 1985,
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In grotesque confrast to the foot-
shuffling of the SAM & DC in the mat-
ter of the Biko doctors, the SAM & DC
displayed inglorious haste in prose-
cuting Dr Maitshe Nchaupe Aubrey
Mokoape who was Accused

MOKOAPE.

Dr Mokoape obtained the degrees
MB, CHB and registered as an intem
with the SAM & DC on 5 July 1974. He
was detained durin%_.eSepiem ber
1974 and underwent rmarathon
SASO-BPC Tral. In December 1976,
he was sentenced to six years impri-
sonment on Robben Island. He was
convicted of two counts under the
Temorism Act, Act Number 83 of 1947,

On the main count, Boshoff found
that the “the common method or
means o accomplish
folal of the Black people”
(viz BC) was designed “lo creale
a the Blacks a hosiile power
block ordenialed for action, more
particularly political viclence.”
tat 241). It can fairdy be
said that the Nine were convicted for
their belief in the BC ideclogy as the
E:Elll'c;mng indimfes';“
anguage was used con
spiraiors o condemn as the

oppressors of the Blacks . . . In the
was used which

process
caused encouraged

of hostility . . . b“nh'm
and the whites . . *( Op cif at 240).

Aubrey Makoape (far night) during
the Shampwille upnising. On the
exfrene left (face partly obscured ) is
the late comrade Mangoliso Robert
Sobukwe,

On the second count, Boshoff found
that by organising Viva-Frelimo ral-
lies, the accused intentionally
endan the maintenance of
iaw and order. A rally planned for the
25 September 1974 was banned at
the eleventh hour and the Court
found that the accused were guilty
of proceeding with the rally
“notwithstanding” (the ) real danger
of violence.” ( Op cifat 252).

Dr Mokoape's name was deleled
from the of inbems in 1978
as lellers sent o him were relumed
underiivered. On the 28 August 1978,
the SAM & DC was informed by the
Prisons Department that Mokoape
was convicted under the temorism
mwm;wwm
for his housemanship fo be resio-
red, he made full disclosure about
his convictions (26 July HI:{;
name was resiored

the Register on 6 Seplember 1982,
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On 20 October 1982, the President of
the SAM & DC instructed the Regi-
strar to refer the matter of Mokoape
to the Inquiry Committee.

In December 1982, Mokoape was
released and began serving his
intemship at the King Edward VI
Hospital in Durban. period of
housemanship completed in 1974
Was T nised by the SAM & DC.
Mokoape completed intemship in
December 1983 and then started a
private practice in Umiazi Township
which adjoins Durban. He was pla-
ced on the register of medical prac-
titioners by the SAM & DC. The coun-
cil made numerous attermnpts to get
the judgement in the SASO-BPC frail
o0 On 28 August 1984 o Incauiry
Commitlee resolved that there was

It should also be emphasized that
there was no written charge, com-
laint or allegation against
oape but the SAM & DC had
decided to institute proceedings on
the basis of Mokoape's own dis-
Closures,

On 23 November 1984, Mokoape
was served with a summons fo
appear before the SAM & DC. The

charge profered against him read:

"THAT you, being a registered
medical practitioner, are guilty of
improper or disgraceful conduct,
or conduct which when regard is
had 1o your profession 1S iImproper
or disgraceful, in that dunng or
about 1976 you were convicted
in the Supreme Court on two

charges of confravening Section
2 (1) (a) of Act No 83 of 1947."
THE HEARING

Counsel for Mokoape (Ismail
Mahomed SC assisted by Imrann
Moosa and Edwin Cameron) con-
tended that:
» The Medical, Dental and Sup-
plementary Health Service Profes-
sions Act No 56 of 1974 (the Act)
confers a jurisdiction to the
Council to Institute an inquiry if
and only if it is friggered by q writ-
ten compliant (Sections 41 read
with 45 and Reguiation 2 of Gover-
ment Notice R 2268 of 3
December 1976). The Council lac-
ked the jurisdictional fact
(namely the written compilaint)
required to catalyse the inquiry.

» The case against Mokoape was
that he was convicted nearly a
decade ago of contravening an
Act which has since been repeq-
led. In low and in fact to argue



that a mere conviction under the
terorism Act constitutes improper
or disgraceful conduct without
regard to the motive of the
offender, the circumstances
underwhich the offence came to
be committed, the actual con-
duct constituting the offence and
whether guilt was affiimatively or
presumptively established is
untenable. There may be con-
victions which conlain inherent
moral , but temorism is
not one of them.

The representative for the pro forma
(i.e. nominal) complainant argued
that Section 45 of the Act only requi-
red proof of the conviction and the
opinion of the Council that this con-
viction constituted improper or dis-
graceful conduct. Section 45 does
not require a written complaint, but
allows the Council to take cogni-
zance of the corviction of a medical
practitioner.

Mokoape replied that the formalis-
ol remeglinn it ed
a

fors’s iraffic offences or his failure fo
pay his licence the concem of
the SAM & The pro forma com-
plainant had to go further and sug-
gest how the conviction constitutes
improper or disgraceful conduct. For
example, while a speeding offence
per se might not show improper or
disgraceful conduct, the fact that o
doctorendangered the lives of twenty
people might show a prima facie
case of improper or disgraceful
conduct.

The Disciplinary Committee appoin-
ted by the SAM & DC granted the
application for Mokoape's dis-
charge without enunciating any
reqQsons.

It may be added that the Act makes

no provision for this kind of discharge:
the Committee’s decision was

decidedly uncharacteristic.

On the other hand, the Committee
clearly chose the way of least resis-
tance. Had it decided to hear the full
defence case in the Mokogpe epi-
sode, the following issues would pos-
sibly have been thrown full
square before it:

* Does the medical practioner's
commitment fo h-ullng end with
his m
does it *Iur.l.ull the
problems of nl'lnrlngngmdly
qnd helping fo weed out oppres-
and dehuma-

nl:ulnn In September 1948, the
General Assembly of the World
Medical Association passed the
following declaration to bind all
medical practitioners:

"l solemnly pledge myself to
consecrate my life to the service
of humanity.”

It is noteworthy that the WA pub-

lished this Declaration after the
horrors of World War Il. Amongst
the barbaric deeds of the Nazi re-
gime were varnous crimes com-
mittted by medical men relating
to human experimentation: the
excuse that they were ordered to
perform these by the state was
not e h. Medicine can no
longer liselfto

fic relief, %o the freaiment of
cific organs and fo the care of

it must
T e s
human society.

* Accepting that a medical prac-
titioner has to have a social cons-
cience, the medical practitioners
who acquiesce in the genocidal
pracice of apartheid medicine
and who do nothing to alleviate
the lot of the oppressed, explioted
and dehumanized in South Africa
are the ones who are really guilty

of im or -::Iisgrocefui con-
duct.Mokoape helped initiate
and actively participated in the
Dududu, New Farm, Wintervelds
and Zanempilo health and com-

rmunity projects of SASO and the
BCP.

* The SASO-BPC Trial did not dis-
close that the accused commit-
ted any acts of violence nor did
they incite violence, The Court
found that the accused jusiified
Yo wet o o

is arguing that abortfion
is ju:lii"lld also disgraceful
conduct?

« The temorism Act allowed for a
presumptive guilt ie the state
does not have to prove the accu-
sed’s grﬁgt but rr:Te‘g;:cuaad has to
rebut presu ion. Although
Boshoff mentioned how confused
counsel on both sides were about
the workings of this presumptive
guilt ( mentat 2), he Iands
himself in the same morass ( op cit
at 250). (Incidentally, this means
that the conviction of the Nine is
quite questionable in law). To
take an example: say the Minister
of Finance goes to the Intematio-

nal Monetary Fund and asks that
the world returns to the gold
standard:- he is attempting to
bring about economic change
mentioned in Section 2(2) (f) of
the Temorism Act and thus he is
presumed to have the intention
to endanger the maintenance of
the law and order. The Minister
must prove beyond reasonable
doubt that he did not have this
infention.

There is no such presumption to
assist the pro forma complainant
in the Mokoape matter. Theore-
tically, the pro forma complai-
nant would have to re-open the
SASO-BPC Trial in relation to
Mokoape in order to establish
whether Mokoape was actually
guilty of the fo-Ef'ICErS charged!

« The case against Mokoape in
the SASO-BPC frial was confined
to membership of and presence
at meetings called by the BCM.
The Court accepted that the
accused were mofivaled by a

Maﬁmiw:;l
a
tual well the Black peo-

ple of South Africa. Where a
criminal offence is committed or
is presumed to be committed
fromn motives of high and lofty
idealism the inference that the
conduct was disgraceful or imp-
roper is not a legitimate inference.

* Medical ethics must distinguish
between what is and
what is immoral and belween
what is immoral per se and what
is immoral in the sense of being

disgraceful.

« A distinction must be made
between a simple intention to
promote racial hostility and the
BCM's criticism of racist policies.

The SAM & DC has conclusively pro-
ved itself to be a bumbling arm of
the executive. Coming as it does in
1985, when the Congress is
due to be held in Cape Town, the

CONTINUED ON
PAGE 30




Fooinotes Referred fo in

CAPITALISM
WAKES UP

. Ag this is neither a theoratical problem nor a
mranﬂi: thaony or ideclogy. but a real and
confarn l?‘r:nprnl:ﬂarn which deals aspe-
Cialky the fate of the third word in which we
v, it must be discussed thoroughly and inde-
pandentty.

2. In other words capitalism i5 ba-
coming wisa. Why? "Bacouse”. explains a writer,
“as much as Momism has helped the oworeness
and seff-consciousness of the proletariat it has

rﬁmmmwﬂﬂm
ness of capitalism.”

3. Bven though the extemal foctor of the pro-
blam of self craarenass s objactive — the problarn
of salf-awarenasss is a subjactive matter.

4, Afrignd of mine used to namate that someons
was complaining about poverty, hardships in life,
dabts, and depmeation. Ha belleved that his life
WIS WOrSENing Then, he would reflect a
rmormenit and oy, il v o thank God that
iry this suimmer hieat | am not ll becausa if | wee il
than the doctor would mllmtnlgamﬂem
closa to the heater then what would | hoee donad
Thank God that | am not ill and | am leading a

good life.”

5 And to desfroy an i wm@- he creatas syr-

dicalism 1o protect the profits within his
guikd thar in his society or his class ond sohee the
problem in relation to the copitalist, o fo enforce
it upon the capitalist. But it will not endanger the
capitalistic system. it will rather put so and so
capitalist or factory owner under pressure and
divert the direction of the flow.

&, Thereason | say “na” — inmlation to the same

gacndmmthfhemmnsnmatj—ls
ause my judgement would then differ

because problems ane Q to be tackied from

all its aspacts in order to gat the right resulf et ey

the sarme grounds on which fhe

Decouse t the judgement -.-muldberl

7. The capitalist, in order to make his factory un,
would even dastroy all or half of the ogriculfure,
the normmal life of its people, forest and even the
ﬁrﬂl FESOUNCEE, u.n’ra:runnd ﬂﬁmnﬁm of that

& or country inorder to employ a cheap work
force for his factony,

8. Inorder fo ploce 1200 sioves in a vassal with a
copacity of men, in order to deliver to the
LLS.A, about 650 to 700 Iving slkoves, it would still be
achvantogeous for mun& fo ploce them in a
wy that even it 300 out of 1000 of them die, there
wolld still ba 700 to deliver allve fo tha LLSA,

Y. Ha and his group divorced from the Fench
Communist Party due fo the latter's choice of very
inhurmane and reactionary dirsctions
and Hungary. The

also compromised with the
::x:q::ifc:lisfs and they had all becorme cne. Cjimole
used to be in a Socialist Party, Mourice Tours was
the haad of tha Cormmiunist Porty. Dfimaoleswas the
pescn whio COom ised with Isroel and hance
attacked . He hod compromised with Eng-
lond too. Yat hewasa socialist. Also, Mourice Tours
owned a Villa and a castie near to Brgitte Bardot's
villa. They (Mr Schwartz and his group) left the
Comimunist Party and became Free Socalist and
Infelectuals who had no obligation fowarnds the
big powers and foreign govermants. They formed
g very cleon and clear-cut infalectual group
which had no towards the big
powers, but which falt obligation towards the pro-
letarian class.

wiall, | give wool and he makes it into
::Ic:fhas k God, he mokes us wear new clo-
thes! Ha i making us chilizad!

11. Thus sy the revolution in Europe is
dastroyed, or defermed dua fo tha fact
that the oopitalist has become g sociologist,
aware, wise, and has understood that he has fo
shara a portion of his profits with the proletanat. Ha
has to create q oiented life and thus change the
pmlewmu bourgeaisia as a result of which
the workers become consanative and aftock
and oppose any revolutionary fsk and class
CONSCIoUSNEss,

CONTINUED FROM
PAGE 20

anti-BC stance of the SAM & DC
must add gnsr to the mill of those

who are clrg for the isolation of
white South Africa in the medical
wiorid.

The inquiry into the Biko doctors and
the promise of the Attomey Generals
of the Cape and the Transvaal to
open a murder docket for the Biko
killings if new evidence comes to
0?h’l' will certainly not take the place

the Azanian equivalent of the
Nuremberg Trial. Colonel Goosen
:ﬂ 1m“I 41982- hmquih

n we are

mmmd that this was remunera-
tion for the murder of Steve Bantu

AZAPO maintains that nothing has
changed in racist South Africa since
Makana was dragged to Robben
Island. Our advice to the South
African medical pratitioner is:

PHYSICIAN, HEAL THYSELF

which means that any physician
truly committed to his profession
needs to dedicate himself to the
struggle for national emancipation,

CONTINUED FROM
PAGE 9

Frelimo represented working class
interests and visualised the structu-
ring of a socialist state. Its violent pro-
capitalist neighbours — South Africa
and Rhodesia — subverted Frelimo’s
attempts at camying out its aims.
Eversince Frelimo has taken over the
country it has never stopped being
atwarwith the counter-revolutionary
forces which were backed by Rho-
desia and South Africa. Imperialism
has had a centuries-old grip on
Mozambique, but Frelimo has made
honest efforts at trying to get rid of it.
Frelimo's association with the 73-
year-old African National Congress
which claims to be in oppaosition to
the Botha regime, has antagonised
South Africa and led to frequent
raids by the South African Defence
Force (SADF) into Mozambigue. In
the few years that Mozambigue has
been in power, it has not been able
to establish a socialist structure. It is
the height of amogance to condemn
a hard-pressed Frelimo and not give
Mozambique a chance.

Zimbabwe is only five years old yet it
comes under the wrath of this little
intellectual %‘e p. If they had bothe-
red to read history of Zimbabwe
before commenting, they would
have known that Ro Mugabe's
Zanu ( PF) was forced by the frontiine
states to tiate with the Smith
regime and sign the Lancaster
House “"agreement”. That ” ggreern-
ent” has prevented Zanu (PF) from
implementing socialist structures in
the country from 1980 to 1990. Zanu
(PF) leaders have said frequently
that they would like to scrap the
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“agreement”, but cannot because
they are bound to their promise to let
matters ride for 10 years. Zanu (PF)
should be judged by what it does in
the years after 1990 and not before.
Mugabe is not a populist leader. He
was one of the main proponents of
working class interests during the
bush war and in the years follo-
wed he has sanctioned and estab-
lished socialist structures in spheres
that the “agreement” allowed him
to. If you are looking for populist and
anti-working class leadership in Zim-
babwe you should cast focus no fur-
ther than Mugabe's political oppo-
nent — Joshua Nkomo.

The intellectual attitude that does
not take into cognisance the reality
of this country shines through in the
slogan used by the group: “intema-
tional working class solidarity™. | say
so0 because nowhere in the letter
was there reference to the “black”
working class. The “intemational
working class” perspective reads
that the interests of the white wor-
king class and the black working
class are one and the same and
that the two groups form a monoli-
thic working class entity with com-
mon interests. No cognisance is
taken of the privileged position of
the white working class in this country
and the fact that the Botha regime
receives much of its support from this
class when acting against the black
working class.

The inftellectual amogance comes
through again with the call for a uni-
ted workers’ front because it is plain
to see that from the attitude of this
group they want fo impose leaders-
hip on that front. It seems their amo-
gance will not allow independent
wiorking class leadership to form.

What we need is working class aspi-
rations expressed Thrr:}ugh a socialist
party. Once that party has achieved
its takeover of this country, we will
establish an assembly, an intema-
tional solidarity and a workers' front
expressing itself through socialist
state formations.

PAUL ALBERT
Bosmont, Johannesburg
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* | understood the main impetus of
the National Forum to be a united
front of Black organizations. It is ob-
vious that the broad liberation move-
ment is riven by ic conflicts
and “ideclogy” is used to mask the
attempts by ambitious politicians
(as against revolutionaries ) to create
and fortify their own litte fiefdoms.

It is equally obwvious o me that every
people’s organization uses the lan-
guage and ideas implicit in the BC
philosophy while addressing the
masses in the ghettoes, the factories
and the farms although they adopt
an apologetic and submissive pos-
ture at the tea parties in Lower
Houghton or La Lucia or the cheese-
and-wine "dos” at Rondebosch orat
Sandton,





