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Intense speculetlon $urroun

Con$titutional Court, Equal

Sky's t he limit for
powerful new body

O
Kl of Ih~ rna",. item. on ,he "R...a:>", the ..,pllon. of
South MIle'" ""l okmocrauc 01« 1100 Rlv.. way to Ih.
challffige 01 n:«>oUru<1'<m i• •ht ap poin tment 0I1ho 11
nwmben of ,h. rowltry'. liB. Con >t1' UlIo,u l Court. Able
W """,ruk- both ~".tk>n po"'" I>y \ht n... porl la"",nt

and turu!!>'. ~. n{ ,II< n~ govt'fTlmen l, Ihr roun will bf tho """1
powerful ~ndy In ,he land _ u co unU bl. onl y 10 the lntetlm
C"IU'llutlOn and the (om,it.-n<n 01 It< membm.. Tht qu..'ioo Is; V,lIo
( In b<lTu''''od Iu w,<1<l th " 1"""""1

Alhi< Soa<h" '011""'", '" the South African Co n.m ull",.. r Study ceo" ..
at tho- UnlVft10lty 01 .ho W""orn , pe . 00 k",n. , II><'mber or th.. IINC'.
Ca"'\lttullonal Cornmlh... 1><11 Ill<'« art """" l!un l'IWUgII p""plr
01 ,.... """"'""'Y hill'! CM,,,, .,>d "P""'''. ·W~ KOl Iol. 01 WOn-
00fuJ run<lilutional " pm' in th i. rounny a nd 1 think " .. could haw
twcl (II III"" "",r" 01 th.. gn>al<'"ll <ollh",."

A p'»>ibl< al'l'o in '"" h,m",U. S,ich. h., htoon ' h" ..,~ of <I=p <TI1 ~

d,m t",m "'1m "",mloo.-n of .hI- legal rommunlty otfend«l by wh.,
t h"Y COO<HuC'd ..., • pohlk .nn""n'~m<'11 1 0>1 hh , ...ndld"y " YI Ih~

court, Hf, I.<q{h, whton .,~ed to ""'I",nd.
· 1"""'• • pit«' lor III< W,,*,y MoHI ~ r;,""" ..~ In """""'" IOlllOtilly

"'01.. 01 I"'Ople whn h . v. "opfl"d m. In l he OIl""", In .1'PI.n... ,
~xprnOlnR lh,;, di..pp~ntm""III' .w t<m. n l I m.d. Ih.1 I .... reti,·
InS Irom 1"~II\o. 1't<>1'''' wn"kllnllnu.. lhO! Ih.,. leit l<'l 00wn , Th.
pi«< h.ttJ ""'hil\)( to <k> wilh the rowt. I ... n led to '''''''''¥ that I Wl'n \
<ynin! o . d happolnt.d wllh politi", bUI u~.. lot • lr.,h ' Urt,
whe"""" 1t m1Sh' leod . ...... ,.n '" ..." ly l><a>rn<~k.,

.~ ...,."... I <'l]>k'd 001 ot ,h. pos.<lblll'y 01. po,ii.m.....ry o m,.,
w.... thil l didn'l ""lOY Ill< jo<l«yil\lllhil ...med to IlO wllh II ~ 11
....... the.. "I' much jo<l.<-ylng In Ill<' lud~1 . ph.....1 I .h in k It I. "",,1
u nto rtu""",. W. rwed to hi..... tmJ1 , t.rt alld 10 """''''as<' Ill<' tI<W
In''lIull<>Il'l 'O Ioun,h tho m",l"", in lh. 'pin. ot dl~niry . nd ""'f""'1, t"<t
or-.. rn",., wt..". II< Of "'" " SO!ns lu md up Ihe'Il' <loY" I certamJy
do,,'!. Wh.II ""'U.... k In,u _l\o"" . ""'" (;o m li lUllon . nd tl\.ll . 1 10..
"""'Y",n. ha> • , h. ",,-. I<> be rnn. ldert'll un hi. or Il<'T mm",·

BOl I' It In 1.,1 .n ' ppolnlm.nl h. wo u ld li ~~! · Wh O! I.wy.,
wouldn', lov~ to be on II '" Ca",mut"",.1 Cou rt'"' II< "'PII....

1lM' ,..,1 or I"" In' .......... ,,~""'" In a qut"t"'" .nd . n, Ionn.!.

_ .a don h mean ,_ .... ..-.... of l.ou.h A'rk. 10 ..... ....
It>uo1m e-......._ .. u.e ...,...... low of u.e .....,1
11"•• hug. ",h;"Y<m. nl , 11 '. "'" Indep"'d~n<f .. . n>li"n , 11', ,h.

lustlce

lIU",anl"" 01 rommon dll...,ohlp."'I..... I1lIht> . nd _><n.It"> all"
,mnpKl t>e.ween .11 Ih. m'lm I",en In Suulh MIl"n SOCi elr I
I<a'pf «tlaln "",ic cornmon prin<lpln, [)1"'lI....m<tl1 llI<'f>e WIll 0-110.'
be _ (t'. port 01 Ih. III. 0 1 • n . Uo n , hu, 'he <01101<1 ..Ill bE- In '"
Ir.mewm k n f .g,....d rule, UU I 1"0'<'<1 Ih. lundamen"l ' I~ hll '

""""'"'.
Wlwrt _ tIM .t-.glh. of u.e Int_ ConOlIl.......'
Ill. ho-J on unl""""Uy . e<eptt'd pnn<'l'le< . h. l haY< workl'<1 01.
where In ' he ...,~d. II '~ abo . ""8'JIialed documen, l h.1 roTte'Ipood, I
tho ...1It"" 01 ou, own COUnl f'/ " '" trlI«" lhe "'''''"' and fun '" ,h
overwhel ming rn.>joflry 01 '\nulh Afrium.. It I. 'echnkollr "'nnl!- ....
If In.l~nt Our <"<'un'ry hi. lOll ","rlY wldl,'" . nd 100 manr low...
hul SOmelime, Il'~ llOOd 10 hi"" I<><> m.<n~' \a"'r."·

__IIs_......e<1

W.ll. it'l .....k1"""" <00'. Irom I" "tffi¥'Il' In ,hi, II I. In•• rtm. 11 h..
~.,I .n"",nt '" d....11 0" qLlt".ti'>tl'lhlt htlpl"lull r WIll ""'" dhaPl"'"
. nd In,~Hkl<1ll 1''''''1'''''' "" Il11porl.nt q''''U""" II" ... Ily. ""mtll,
!lon fot 8""i"ll a ro.utj.ution. Th"",', no d ..., in"", logI,.nd ,he I..
~.t II",. , I' In.l.g.n' hul thar, not Inawrot'rIa .. to.n l"'ertJ
« m" " ulion . lim...tII ,how which . .. Il,e lnopholn . nd Inron, b l'"
ci..., Il iad .. lh. rlngll\ll ptNmhl. 01 • final ron.tltut"", _ hul ,h. « .....
'u'ion .houldn·ll'..k 100".m,
Does Chopler J '" I'" Inl....... Comtlt..tlon _", _h "'....._ .01 riv/rt. -" Oft/J '0 <etat b<ot_ . IM ..... _ <III
<en. ... olIO 10 _Ion. bd_ ell l
In 'he 11"1 pliI« It .ppl le< 1>t1"""" I I'" ' " le ond d ll....n' .nd ~,.n'..
cltize,u PN"'<~1nn_In" .l>u>i"" bE-ha<1ow by 'ho , tal<, 1Iu, the <uvrt
hive to ,,"" In,o .m"",llh• .pInl .nd l ho k"f1. ' 01111<' Con,tlluUun •
_"'Iopol\ll ' h. rommon I.w . nd ln' erp ret1ng " "u,,,. '>0, tol e . amp"
lhe qut"l'1ofl oIpohh, polocy I. """..,me> "'........n' to , he I... '" <OIl
" ....~ _ ,hal I. h..."""." prt"tt IndMd U;l"••nd • rnntrat111t.1 <I. .."
VIOlaled ru"d.mt"htal ngh n, k>f ... mp~,~' Im[JO'lng ,orill dl..-:T1mt'"
Ik'n. could b< hcld to be wtbwlul

II ,.... """ • ..te bI ..I.. In ~"""9 u.e IInarI .....JlIt........ _
WOIoIId It iliff.. f .......... lnl_ .......... '
The Inl<11m Com tlt ulln n " .... on • !la, nute o>r<I <tI,l> un • ringing ".If­
Ilhink it ohonkJ ,Urt a<>d cnd With rIll. ond ' wroP,Io'. lanllU<lg< , 1Ili



eminent IIpp

ilI ll r!! precesses of lobbying and jockeying for position behind the scenes.

Given t he immense power the court will wield as gua rdia n of the new democratic order,

the call for a t ransparent appointment process involving public heari ngs Is compelling.

SHAUNA WESTCOTT explored t he issues with constitutional expert Albie Sachs.

j

I,

ALBIE ~A(H S; ·No. cynie.1or
dlMppolnl~ w~h poIltkl, '

IiJn<>un Ih< ....hk-W""'nl of S."l1h M,k~n, In g<'!'
I"ll thh !.ol and <!od.ll'" 11'1<' l>o' ko l",n<1p'" lha'
,InuId &Wd< u, In'o l h. M <=.

1think t"" l"'lilu'1OII.l1 Sid<' >l\nuld "" n'VlfWt'd
WI .... ho.. . 11 til • • I.monu ,n IO MI.lO, bUll
IIQlldnl a nUeipa'" m.im ,lructuI.1ehanM"" 111•
.......IJ d...llnM"1111 Ih. lIO"""'m.m of IIOlion.'
"""r lGNU>would 1<0,.., lo b< "'._ ""d pro­'''IlI)' ''.would.oo up Wilh. SiI1i:'" pnmo ml"i"
IItf In. l..d 0 1 two dopu'Y 1'''''ld.nto, I" ni h..
>lIOnb. thl' <;onct"pt ot I'oInd CDilit ion , " 'hkh Wf·

'.ll'Jpo<ld. to l h. p.....nl l """II<>".1 ph".. ..HI
........Y to v<~unurym.oJition'­

Tl1I'~al 'l"t<:'tI\ J " 'lUld " Y I!><>Uld try It>
"""" .... of n..l4nM . t Ir."•purtlon ot ll'l<'

~... mo.. d irectly OCC'OUn l,bl. 10 <un""""o"- 1
k .... ""....d ""Ojd ,,,,,,II <lnltlH'l"""'hn "~I- \

,mn..no., b«:.u"" 10 Sou, b M,l" o cood ,""", •
,..... """'Id 1.. ln wl1h rac~l llM'p ""'\ . nd ll l"" ~
,n.. t,, "OO lIi'l""'" ' hI:>ll1 ""'''''1J<'IlC1' 1nJ"d- ,
1#1" . But <ould h . ... mu lll·rn.rnt>.r co,,·
',lI l1 u. n<I•• , Fo' . ..m pl• • C. p. To "'n <ould
~ d l>'ldl'd Inl" 'b"", ,*,tor.1 LOrn...... "b .."b
-"MI'\.

Alot of oJo..... , Will 11.,,,, ' 0 b< f1II<d In In "'''''"n

,," " "~ , nil lu"et""" of I"" 1''''''1''''.... . nd
III kall1"""mmffil . Bu' I th .o k tho rund.>m.nullonn;ot In 'he In......m
eor...lMlon, wIlleh m grn.t,1 tnm. """"I"mdi '0 lilt Co",mul~m,'
~ wlI l"" " fllctY m.lnt.ain<"ll.

:..... II tfte Inlerlm e-II n",1oo< llIoel)1 10 cI«o""", 10 *.__,lIe
' -'~en, on 11M _ ..-. _ 11M Z..h . /lnUtha agoonda. on
..other hand7

h" !a:r~ the ""Il".., 10 umco",ed, Ih. b " (~m" llUtion.l. l 1'f\n<lp'" ")'10
. """, • pr<Ja'du .. ,h.. ha, 10 ht followed, Wh.l'. Itnport'~ 1 "",. I<.......... _<'OUt and ",.II. m. " id lllO~ , n 'I'P"'P""'O .d ullon <~n I>r
b..nd . In lho e,.. "llho Inu,n. F"-"'<lom j·arty. lhe IfP. Iug<U,.. ",'h

,lit..., pomn, h.. romm"'<'dl .....l '0 lun,tlnnlng WI'hln Ih. h.n...."'k
III 'he m'm m Lno""utio" whi~ ...kl"ll lo ' rgue I", ch.'W'" In ,""

' ..... rnn" I'ullOn , II mlgln ....0(] "" lhal th.. wtn>lt' q""'IIOl' 01 k<kt.lI"n
, 'oIl1be Ionked., 10 • 1<-;, 1"'''1''''' ....Y n"", Ih.. t he . le<tlon " ""'"'
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h II: ._t_II>. C_III" I_ C...... will M _ 10 OYer.

turn by t l>. NMIon.oI ...._bIy?
Y... In lact ()[J<'othird 01 the MI'> can pmliun the cour! to ded..re an
At' Invalid before !t ', finally promulgat<'<l. And aft.. it" be<.-n adopl<!d
tl!<' lowe, cour!' cln ....'J't.'fld pnlCet.'ding; where the validity of on Act
IS In '1",-",11"" and reft't Ihe manor to the eo",' itulio na l Court A'
they ,"y III Ge1many, ahove th. Co",'i'utiOnal Court there" only tl!<'
bill<' sky. It I. a ""'Y powerlul tK>dy wllh .. w 'y heavy re<p''''''bilily.

_ will t l>. C"". tll""_1C....rt be _ ....bIe?
Well, iI', ICcountahl. In lhe eon,muhon and tile mn"'k......... of II'
m.mber<. 11 hal tn be tn<lep....dl'llt. Cle.rly. '" In otl!<'r "",mrll".th.
pn"', , he ['UbI i" ami paIl",m""t wi ll rom ment on II . de<t":on, and I
em think of ..t lealt on. prol..5Of who ...111 lind mo" 01 I" drd,ion.
al'l"'lIin;;' If he'. nol on the coun! TIta!" a, it .h""ld be.

C;....., t l>. poulbk flood of apf'llutlon. to II>. C"".th..tlon..
C....rt, how w WI._of 11 penon. __?
The q......tlrm of oortUlg ou' p<1IHom and arPli<ation" gmuping th"",
..nd prIorili'i"g Ihl,"" ocrupl.. ron" ltul ional rowt< throughout the
wo,tl A group of US who vi,ite<!the G.= (".o n" itullonal Cour!
"""'" "'ocUd 10 find 11 ..1 of th.", (OJ ca'" ",bmillod IOlhal COW'I

ca,,11 ~~ar. 96 pl'tCCnt are ~e<!, lIut ' h. rea"m 1m thi," that over
90 pen:ent h.w .Iready bo-on M..ord by tli. o rdiruo.ry fOUr!• .ond the",',
nOopedllc ronlltt,,"onal q..."lon th.t ......-ds .".dlk determination.

If lhl< approach i. adopte<! in South Ahia.. then aU th. Ordinary
qllt"lIom o r wlmh.. or not off\<ial. h . ..... bteh.wd In . romtllUliorll1
ItWln" will bo- M,ml by ,It<: o rdinary <omt, and the Con,lIMi"",,1
(".owl will loctJ< "" que"iOfl$ 01 principle. TIle ro"Slltyllon.1 <'O'In,
In Europe tend to give wh" they <. 11 norm l"Onlrol to the ron.!1·
Mio".1 cOUll and wnnol of ronduct to tltt ordJn.,~.. coun,. Clea rly,
tm, new South AhK:.n Com l1tu Llunl1 Coofl will h. ", 10 ,tudy the
p,ovioJo n , of 'he In ' e,lm Con.tHu!!on .n~. In UII,on with the
oth.. wurn. work out proo.."rtIure< th.t would maIM It to ""<I)' ou '
lIS "-"'pon<ihllitl....

W llal It )'0 '" opinion 0' I lle .e<ent .... lln g by ,.. . t lu Lewlt
G.oId....t1 1_only tlte C_ntt..llnn.1 C....rt <.n ",II _ tlte
~1I1d1tyor _ of parII_H
I would nffij to ... the full judgment bo-Iore ",.klng .ny mmmenl ,
Th... are going to he many ol'f'l i<ahoo . brought and ~a,lou, lIMo..
raised and they must he k>c>l<ed at In I <aim I nd .,..,tem. tIC way , Olher
<;<JUn'';.. haw 'ofved ,It<:m. I don't_ wily W<' >-hou.ldn·t .

Should then "" pubM< .....n ng. In t ile oeIectlon pro<eu for tl>.
Con<tlt_ Courtl
Ddlnilely. b<-c.u,. our "",I.t y h.. been tOO d iv ided ond the ,e', too
much •••""t de<t.Jon malJng.1lwJudlclol $ervi..... Commhsion should
ha'" a rna""" to .... . nd to q...,t1on u nd ldat.. In puNic view

Do _ t llink pocenll" I<><Iges should "" ......1 If tMy..... __
_M~l

S<>me people would say th.t yoo ,houldn't bo- on tho Ben<h it you
ha~en't ",,<>ked ctagga. wheth.. you ·.... mh.1ed ur not . l would Whet
nOl rommen ' ....... to ..y th.t 'hO'Se trivial qt>eltlon, are Oot the ones
th.t >hook! re.lly t>r a,ked,

Ifow serlouoly can _ like lIIe COflstltulkmool <ommlt t to
non_.n l sm In ..- of t l>. ....rtsory ....m ber or women pal ed
10tl>. __1

I thm k w. h.ve ' 0 tmlld un " hot ha . l>et-n och...."rtI. Th. wum.n
,ppOInted to 'he c. blnet .re Mh mong p"""".Utl", who ' hould

make. guo<! rontJihution to g""",""",n' . Th.... ate ove r 7(' "",men
on tit<: ANC benches alone in ,he National A>stmbly. Many o/ , hem
ate htilliant and ,hould ma ke I majo, Im part on parHlmem. ry
d<!baj", and be the rore of rna.ny future <abirwt mlnl'le...

What I.~ ..- on t enormou• ...-. being p. 1d 10 -..
ml o llI'" _ I . .... tt -.....at. of aM . -.1
TIle tr.nSltlonal bureaucrat< had to be gua'ant....-.l lbelr ..1..-;.. o 'her·
WI,. they rould h.ve re<;,; te<! .nd ..bot.god elections . nd rh. "hole
democratle proces.s. MI'> ne<>:!a gOOll ",Iary 10 they can worl< lull tin,.
ond to redu,.. tM temptation' of <orru pt lon , It I' particularly tho..
lrom poor h.Kkground, who need th...... Iarl...

M rar .. Ihe top ..10<1.. a:r~ ronrerned. they are only 0 pmp""'l
lrom Judge Melam", ond II r.maln , to t>r seen If Ihe pre<i<!ent . nd
u hine1 mlni"e...ccept l.... I perlO"ally hope they do. une. thIS
""",Id be a wondertul ,jgnal to th. country,

Can __ 10 ...,- t heM ....rIes "'"" build • _ ... IIfc for.M.partkularfJ ln'" of t lle ll6O-bllllon n.tIon.._l
If you adtl up tit<: ..Iori", ,he"""lv.. the amount>.re nul e''','''I<'' I<
in relation to toW puhlk expendlt",". The proolem i, that they "'"
".ndanh lOT h und re<!' of thou,"nd, 01 official. it va<lou, level, 0/
gove",mt'tl•. One h.. '0 bala n<1' out the ,ymbolie Importo,,"" ol cut·
ting do",,,, ., asalml the teal ......-ds 0/ pa.rUa.""," t.rian" a, .<glln"
..lory ",,"I.. in the private oe<1Of, W. want the best people to rna..
1ht'1n...I.... o'·ollable IOJ puNic .ervi<I:.

'1 01;,,11. we "UYt' tIlt' ch,mu IIf" brilliant

court, etlllmJritlg the bl',\ t IIf IIII1/t iple legal ,mil

pllifowpltlw / t",dltio/ls ill t" is conntry;'

If you -.. appoln ted t o _ Constlt.......... C....rt. _ would
your ylolon or J ....r role bel Wh•• would M y..... hope. a nd

-"'TIley """"Id be th. "'''''' . ' Ihey will bo- i t I'm n," appointe<! to thr
roun. I th ink W<' haw th. chan"" of I "'lIllant m urt. cmOOd''ing lho
belt of multiplelegal.nd phiinoophi<allJaditlOfl$ In thi, cuunlly . nd,
by conducttng it",11 in a wi... f. lr. • rUculate, haLut<:ed, ,..lillie ami
p<lr><:lple<l way. I' can ,...... .. a model of rerondbatkln

The key adjective " pnn<lple<!. It< Iune1km will be to deft' od tho
core val"", ot the new wcioe1y Ind to dewlup" rontinulty of prln,,.
pie<! po<itl<m."hich ate nuloff",ted by the hurly.bu'ly of daily polit .
o;:aI cortllict. I'w olr.n <aid 'hat I long lot the day when some dIUn'
betng pu>he<! into the 1"-'11<1' ...llo n "'Y' "I demand my ronohlohUOtt­
Ional tight<!" W. wan t .. (UUntry whe11' """'}'bodJI d<'mand, thei, ron­
'tllutional ttgh". with the ."urance they wiD g.t them .

WIlli ....~ teeling. In tlte w ..... of tl>. .....Ion _ t l>. .....
g_1on of .......... M. ndel. l
It ha, been • wonderful vindication 01 o ur helle! in democracy and tlI

l h. capatJry ot Soulh Atrlc.n people '0 work togelh..- to ">Ive ou,
comm"" pfOblem" Al • pe~ Iovel, it j"'tifi.. t.'Vt.'1)'lhlng, ..... ry­
thing. I ..id that if we got peace and democracy, lhen ""'" and Iiliel
would gmw out 0/ my . on . I had 0 Io<lt .Ir.... the Inaugutatlon .nd my
ann was ,he .."", _ but the ""'" iUld lill.. "" In tit<: ""II.. 0/ peopt r
"""'YWhen'. •


