Courting
justice

Sky’s the limit for
powerful new body

MNE of the major items on the agenda as the euphioria of

south Africa’s first democratic election gives way to the

challenge of reconstruction is the appointment of the 11

members of the country’s first Constitutional Court. Able

to overrule both leglslation passed by the new parliament
and executive acts of the new government, the court will be the most
powerful bady In the land - accountable anly to the Interim
Constitution and the consciences of its members. The question Is: Who
can be trusted to wield this power?

Alble Sachs, director of the South African Constitutional Study Centre
at the University of the Western Cape and former member of the ANC's
Constitutional Committee, believes there are more than enough people
of the necessary high character and expertise. "We've got lots of won-
derful constitutional experts in this country and | think we could have
two or three courts of the greatest callbre.”

A passible appointee himself, Sachs has been the target of sharp critk
clsm from some members of the legal community offended by what
they construed as a public announcement of his candidacy for the
court. He laughs when asked to respond.

*| wrote a plece tor the Weekly Mall & Guardian in response to literally
scores of people who have stopped me in the streets, in alrplanes,
expressing their disappointment at a statement | made that | was retir-
ing from politics. People would mtimate that they felt let down. The
piece had nothing to do with the courl. | wanted 1o convey Lthat | wasn't
cynical or disappointed with politics, but eager lTor a fresh start,
wherever it might lead. We can so easily become hacks.

"One reason | opted out of the possibility of a parliamentary career
was that | didn't enjoy the jockeving that seemed to go with It Now it
seems there is as much jockeving in the judicial sphere! | think it is most
unfortunate. We need to have a fresh start and to encourage the tew
institutions to launch themselves in the spirnit of dignity and respect. Mo
one knows where he or she s going to end up these days. | certamly
don’t. What matters is that we have a new Constitution and that at last
everyone has a chance to be considered on his or her merins.”

But s It In fact an appointment he would like? “What lawyer
wouldn't love to be on the Constitutional Court?” he replies.

The rest of the interview follows in a question and answer format.

What does it mean for the people of South Africa to have the

interim Constitution as the supreme law of the land?
It's a huge achievement. It's our independence as a nation, It's the
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CONSTITUTIONAL COURT

Intense speculation surroun

Constitutional Court. Equal

guarantee of common cltizenship, equal rights and freedom. It's also
compact between all the major torces in South African socCiety t
accept certain basic common principles. Disagreement there will alway
be - it's part of the life of a nation, but the conflict will be in th
tramework of agreed rules that protect the fundamental rights 4
everybody,

What are the strengths of the interim Constitution?

It is based on universally accepted principles that have worked els
where In the world. It's also a negotiated document that corresponds |
the realities of our own country and reflects the hopes and fears of th
overwhelming majority of South Africans. It is technically strong, eve
If Inelegant. Our country has too many soldlers and too many lawye
but sometimes It's good 1o have too many lawvers.

What are its weaknesses?

Well, its weaknesses come from its strengths in that it is interim. It has
vast amount of detail on questions that hopefully will soon disappes
and insufficient precision on Important questions. 1t's reallv a constitu
tion for getting a constitution. There's no clear inner logic and the lan
guage at times is inelegant but that's not inappropriate to an intern
constitution. Time will show which are the loopholes and Inconsisten
cles. It lacks the ringing preamble of a fAnal constitution - but the const
tution shouldn't peak 100 soon,

Does Chapter 3 of the interim Constitution dealing with funds
mental rights apply only to relations between the state and diti
zens or also to relations between citizens?

In the first place It applies between the state and cltlzens and guarantes
citizens protection against abusive behaviour by the state. But the cowt
have to take into account the spirit and the letter of the Constitution I
developing the common law and Interpreting statutes. 5o, lor examplt
the question of public policy Is sometimes relevant to the law of cof
tract — that Is between private individuals, and a contract that clearl
violated hmdamental rights, for example, by imposing racial discrimin?
tlon, could be held to be unlawful.

if you had carte blanche in reshaping the final constitution, ho¥
would it differ from the interim version?

The interim Constitution starts on a fat note and ends on 4 ringing one
| think it should start and end with fine and appropriate language thi
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@ are processes of lobbying and jockeying for position behind the scenes.

Given the immense power the court will wield as guardian of the new democratic order,

the call for a transparent appointment process involving public hearings is compelling.

SHAUNA WESTCOTT explored the issues with constitutional expert Albie Sachs.

hnotss the achievement of South Africans in pet-

g this far and declares the basic principles that
il guide us into the future.

I think the institutional side should be reviewed
isee how all the elements integrate, but |
wildn't anticipate major structural changes. The
tlements dealing with the govemment of national
iy (GNU) would have to be reviewed and pro-
hﬂ? we would end up with a single prime minis-
fer Instead of two deputy presidents. In other
-'IFH!, the concept of forced coalition, which cor-
sponds to the present transitional phase, will
Ve way 1o voluntary coalitions.

The electoral system | would say should try to
il some way of making at least a portion of the
M more directly accountable to constituents. |
Ahink we should avold small single-membeér con-
diitencies because in South African conditions
HhesE would tie in with racial group areas and give
Ve o endless disputes about constituency bound-
ditles. But we could have multi-member con-
sitituencies. For example, Cape Town could
e divided into three electoral romes, each with

five MPs,

Aot of detail will have 1o be filled in in relation
v the powers and functions of the provinces and
l"_]ﬁﬂ] government. But | think the lundamental format in the interim

Constitution, which in general terms commesponds to the Constitutional
EPﬂnﬂp]ﬂ. will be largely malntained

'How is the Interim Constitution likely to change to accommodate
i¥olkstaters, on the one hand, and the Zulu/Inkatha agenda, on
'the other hand?

VS far as the volkstaat is concerned, the last Constitutional Principle lays

AUOWN & procedure that has to be followed. What's iImportant here is

nest endeavour and realism, and then an appropriate solution can be

. In the case of the Inkatha Freedom Party, the [FP, together with

¢ Wher parties, has commuatted (tself o tunctioning within the framework

Wthe interim Constitution while seeking to argue for changes In the

fnal constitution. 1t might well be that the whole question of federalism
WUl Be looked at in a less partisan way now that the election is over

ALBIE SACHS: ‘Not cynical or Picture; [ANET LEVY
disappointed with politics.’
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Is it correct that the Constitutional Court will be able to over-
turn Acts passed by the National Assembly?

Yes. In fact one-third of the MPs can petition the court to declare an
Act invalid before it's finally promulgated. And after it's been adopted
the lower courts can suspend proceedings where the validity of an Act
is in question and refer the matter to the Constitutional Court. As
thev say In Germany, above the Constitutional Court there is only the
blue skv. It Is a very powerful body with a very heavy responsibility.

How will the Constitutional Court be accountable?

wWell, it"s accountable to the Constitution and the consclences of s
members. It has to be independent. Clearly, as in other countries, the
press, the public and parliament will comment on Its decisions and 1
can think of at least one professor who will find maost of Its decisions
appalling! If he's not on the court! That's as it should be.

Given the possible flood of applications to the Constitutional
Court, how will a Bench of 11 persons cope?
The question of sorting out petitions and applications, grouping them
and prioritising them, occuples constitutional courts throughout the
world. A group of us who visited the German Constitutional Court
were shocked to find that of the 4 00 cases submitted to that court
each vear, 98 percent are rejected. But the reason for this is that over
90 percent have already been heard by the ordinary courts and there's
no specific constitutional question that needs specific determination.
If this approach is adopted in South Africa, then all the ordinary
questions of whether or not officials have behaved in a constitutional
manner will be heard by the ordinary courts and the Constitutional
Court will focus on questions of principle. The constitutional courts
in Europe tend to give what they call norm control to the consti-
tutional court and control of conduct to the ordinary courts. Clearly,
the new South African Constitutional Court will have to study the
provisions of the interim Constitutlon and, in liaison with the
other courts, work out procedures that would enable it to carry out
its respomnsibilities.

What Is your opinion of the recent ruling by Justice Lewis
Goldbiatt that only the Constitutional Court can rule on the
validity of Acts of parllament?

| would need to see the full judgment before making any comment,
There are going to be many applications brought and various issues
raised and they must be looked at in a calm and systematic way, Other
countries have solved them. | don't see why we shouldn't.

Shouid there be public hearings In the selection process for the
Constitutional Court?

Definitely, because our society has been too divided and there's too
much secret decision making. The Judicial Services Commission should
have a chance to see and to question candidates in public view.

Do you think pnl:ml:lil judges should be asked i they've ever
smoked

Some people wﬂu]d say that you shouldn’t be on the Bench if you
haven't smoked dagga, whether you've inhaled or not. | would rather
not comment save to say that these trivial guestions are not the ones
that should really be asked.

How seriously can we take the constitutional commitment to
non-sexism in view of the derisory number of women appointed
to the cabinet?

| think we have to bulld on what has been achieved. The women
appointed to the cabinet are both strong personalities who should
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make a good contribution to government. There are over 70 women
on the ANC benches alone in the National Assembly, Many of them
are brilliant and should make a major impact on parliamentary
debates and be the core of many future cabinet ministers.

What is your view on the enormous salaries being paid to MPs,
ministers and transitional bureaucrats of all kinds?

The transitional bureaucrats had to be guaranteed thelr salaries other-
wise they could have resisted and sabotaged elections and the whole
democtatic process, MPs need a good salary so they can work full time
and 1o reduce the temptations of corruption. It is particularly those
from poor backgrounds who need these salaries.

As far as the top salaries are concerned, they are only a proposal
from Judge Melamet and it remains to be seen if the president and
cabinet ministers accept less. | personally hope they do, since this
would be a wonderful signal to the country,

Can we afford to pay these salarles and bulld a better life for
all, particularly in view of the R60-biillon national debt?

If vou add up the salaries themselves the amounts are not enormous
in relation to total public expenditure. The problem is that they set
standards for hundreds of thousands of officials at various levels of
government. One has to balance out the symbolic importance of cut-
ting down, as against the real needs of parliamentarians, as against
salary scales In the private sector, We want the best people to make
themselves available for public service.

‘I think we have the chance of a brilliant
court, embodying the best of multiple legal and
philosophical traditions in this country.’

If you were appointed to the Constitutional Court, what would
your vision of your role be? What would be your hopes and
goals?

They would be the same as they will be if I'm not appointed to the
court, | think we have the chance of a brilliant court, embodying the
best of multiple legal and philosophical traditions in this country and,
by conducting itsell in a wise, fair, articulate, balanced, realistic and
principled way, it can serve as a model of reconciliation.

'he key adjective is principled. Its function will be to defend the
core values of the new society and to develop a continuity of princi-
pled positions which are not affected by the hurly-burly of daily politi-
cal conflict. I've often said that 1 long for the day when some drunk
being pushed into the police station says "1 demand my conshishush-
iomal rights!” We want a country where everybody demands their con-
stitutional rights, with the assurance they will get them.

What are your feelings in the wake of the election and the inau-
guration of Nelson Mandela?

It has been a wonderful vindication of our belief in democracy and in
the capacity of S5outh African people to work together to solve our
commaon problems, At a personal level, it justifies everything, every-
thing. | said that if we got peace and democracy, then roses and lilies
would grow out of my arm. | had a look after the inauguration and my
arm was the same - but the roses and lilies are in the smiles of people
everywhere. Il



