
JUSTICE 

S
HE lookedabout 10but may have 
been older, Her name was Zurina and 
she was under-dressed for the cold, 
standing on a street comer selling 
newspapers and asking for food 

money, She came from up-country. I asked 
her how she got to the city and she said: "My 
parents sold me to Fuaad. He took me." 

There were other children like her, dodging 
traffic and selling newspapers by day, sleeping 
huddled together on bits of cardboard in cold 
dirty rooms at night, eating what Fuaad gave 
them, stealing the rest. 

That was 15 years ago. Child slavery in 
Cape Town was suspected but nobody seemed 
Interested in exposing i t The large newspaper 
companies who employed the area agents 

by police, raped In police and prison cells and 
appeared in court without representation and 
often without parents. Sentences were meted 
out by an arcane and punitive ritual ted by 
press panics of crime waves and lawlessness 

By the end of 1992 there were 16 4S9 
people under the age of 21 in South African 
prisons. The following year 36 000 youngster? 
were sentenced to be whipped* 

Survivors of state penal institutions 
responded to their situation in ways which 
served to increase the atmosphere of siege and 
oppression in the urban ghettos. They 
gathered tattoos, knives, guns and influence, 
while the forces of law and order squared up 
with crime swoops, gang-busting units and 
calls for tougher sentences* 

Suffer the little 
The legal justice system has 

severed young offenders from 

their families and communities, 

Proposed reforms wil l try 

to w in them back. 

DON PINNOCK reports. 

turned a blind eye to exactly who sold the 
papers on the streets. When I offered them 
the story and suggested they print it or clean 
up their distribution I was told my |ob as a 
journalist was on the line, 

I resigned anyway and began writing a book 
about children on the streets. It didn't take 
long to discover the youth gangs. Inner-city 
removals undertaken in the name of apartheid 
had destroyed the verandah culture of the old 
quarters and smashed the extended families. 
With them went the informal community sur­
veillance which kept children in check. 

The kids hung around, supported each 
other, did things together. They gave their 
groups names which they wore like badges of 
honour Bom Free Kids. Young Americans, 
Cisco Yakis, Hard Living Kids. They battled for 
turf and made problems for their parents but 
the)' also created peer families, support 
networks for young urban hunter-gatherers. 

And of course they were exploited - by 
shebeen owners who needed runners and 
protection from raids, by drug lords who 
needed street sellers and by burglars who 
wanted small bodies to squirm through 
awkward windows. They were young, they 
were poor and, generally, they were black. 

This triple burden of their inheritance was 
simply reinforced when they collided with 
the criminal (ustice system. They were beaten 

Throughout the 1980s* any awareness that 
young people might have fundamental rights 
had been confined to the few organisations 
struggling In the margins to bring about a 
change. Nicroand Lawyers for Human Rights 
(LHR) were in the forefront of calls for a better 
deal for young people in prison. The Institute 
of Criminology at the University of Cape 
Town undertook studies in an attempt to 
understand the burgeoning gang problem. 
Out of these and other projects, non-govern­
mental organisations (NGOs) developed a 
human rights approach to children in conflict 
With the law 

In 1992 a campaign called "Justice for the 
Children: No Child Should be Caged" was 
Initiated by the Community Law Centre 
(CLC) at the University of the Western O p e 
together with LHR and Micro. 

In 1993 Dullah Omar, then director of CLC, 
called together a committee of people from 
NCOs and some state bodies to begin working 
on proposals for a comprehensive juvenile 
justice Act for South Africa-

Children were being tried by courts which 
were culturally alien to them, and were being 
placed in a range of state institutions, from 
places of safety to pnsons, which severed ties 
with their families and their community. 

The incomprehensibility of the criminal 
justice system ensured that the moment a 
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young offender collided with llv he or she 
t*rame its victim. And victims are generally 
more Interested In revenge than restitution 
and reparation. In the eyes of young people In 
trouble with the law, the justice system was 
the enemy. And the first casualty wa* their 
l«pcct for that law. 

lite tendency was to remove troubled and 
troublesome young people from the 
mainstream of society and to place them in 
Institutions wholly inappropriate to social 
reintegration. This had led to the 
development of surrogate societies that 
reinforced criminal behaviour 

| | w obvious answer for the planning team 
was not to strengthen the existing legal sys­
tem but to relax it. The model for this was 

the moment a young offender collided with the law, he or she became 
its victim. And \icthns are more interested in 

revenge than restitution. 

lomiiof (xipulai justice lound among indige* 
nous people and cultural minorities. The 
Ngunl people of southern Africa had for cen­
turies used a rcintcgrative shaming process in 
community meetings called inkimdlas. When 
state control of the black townships crumbled 
In the 1980s, impromptu community courts 
•Wrc set up at street and zone levels to deal 
with breaches of social order. Despite some 
harsh penalties these structures worked, and 
we drew these traditions into the debate about 
juvenile justice. The central Idea was to keep 
kids out of the formal judicial processes for as 
l(>ng as possible and lo deal with them in a 

familiar environment among people they 
understood and respected. 

An appropriate and truly |ust legal system 
for young [Kople would have to: 

• keep the mainstream criminal process at 
bay until a range of other options had been 
tried; 

• ensure that diversion became the first 
option and the central consideration of ihe 
(uvenile justice system: 

• ensure that processes were culturally 
sensitive; 

• ensure that no charge would be laid 
against young people unless they committed 
serious crimes or unless the conflict resolution 
process broke down; 

• locate a central decision-making body -
the "family conference'* - within 
the community. Phis process 
would favour community sham­
ing over retribution and conflict 
resolution over unilateral deci­
sions by magistrates; 

• give both young offenders 
4ind their victims a say in ihe legal 
decision-making process; 

• search for individual 
sentences which transformed and 
did not stigmatise; and 

• keep young people out of jail* 
The proposed integration of 

official and popular justice would 
take place in the family confer­
ence. This lorm of legal decision 
making had emerged in other 
parts of the world where indige­
nous opposition to colonial legal 
systems had developed - notably 
in New Zealand and Australia. 
looking closely at the penalties 
handed down to young people in 
South Africa, it became clear that 
they were generally out of all 
proportion to the offence - a 
common colonial feature. 

Although South Africa had 
tough, pn von-hardened youngsters* most were 
young people who were passing through the 
court system as first offender*. There was suffi­
cient evidence to claim that at least 70 percent 
of all (uvenile cases were non-violent or rela­
tively minor, which meant that roughly seven 
oul of 10 young people who get caught up in 
the law - and for whom a caution was insuffi­
cient - would go to the family conference. 

The family conference would be convened 
by a youth justice worker, and would include 
the young offender, his or her parent or 
guardian, the victim and the police officer as 
well as "any other necessary person". 

An unusual feature would be that - because 
decisions In the conference would have to be 
by consensus - plans made by it could be 
vetoed by the offender or the victim. This idea 
came out of a strong sense that an outcome 
not agreed to by a young offender would have 
little or no chance of having a beneficial effect 
on him or her. The family conference princi­
ple would work through collective shaming 
within the group which is most meaningful to 
the young person. 

The process of arrest came In for extensive 
discussion. South Africa has a history of police 
brutality which did not stop after the 
elections. A recent study found that more 
than half the children surveyed reported 
abuse by police. But it is clear that police are 
more likely to use violence against young 
people when they cannot rely on their 
authority alone, or on respect. 

The proposals attempt to solve both 
problems - by defining arrest very narrowly, 
by giving police officers forms of discretion 
which would Increase Iheir status, and by 
making any statement taken from a young 
person inadmissible in court unless it was 
taken down in the presence of the youth's 
parent or guardian. 

In order to hold the whole process on track, 
particularly within the family conference, 12 
principles were drawn up which, essentially, 
would become an extension of the Bill of 
Rights specifically for children, At a recent 
conference held in Germany and attended by 
juvenile court judges and magistrates from 61 
countries, both the principles and the 
proposed Act were considered to be among 
the most advanced In the world. 

In terms of the principles, criminal pro­
ceedings cannot be instituted against any 
young person if there Is an altemanve means 
of dealing with the matter. 

The family or community would have to be 
involved in all plans about the young person, 
and any decision would have to take into 
account how It would affect the family or 
community as welL 

A widespread process of consultation among 
professionals, communities and young people 
is In progress at present and will probably 
extend well into 1995. A second draft, drawing 
on the consultations, pilot studies and 
research, will be drawn up then for presenta­
tion to the state legislative team for technical 
drafting and presentation to parliament. • 

Don Pinnock is one of the drafters of proposals 
for a radically new juvenile justice system for 
South Africa. He is based at the Institute for 

Criminology at t/CT. 
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