
Legal specialists confer on democracy
and the judiciary

MARION SHAERANDSHARDN SDRDUR
THE value of a conte-erce IIddr~­

inll the role of the judiciary and 1m­
legal profpssion in;lln uniusl loOCifl¥
is e5'1efltial in heightf'ning people 's
awareness of their role in . chang­
iog South Africa . As Advocate Ar­
th ur Chaskalson pointed out, t .....
time could~ when their paM
could become futilf' . The problt'fTl
is that people bKome numb 10 thl­
situa t io n . Throull: h <JP"' deba te.
academic input and media COVl:"f­

aKe of the extent that this confer­
ence h<td . people .~ ll"fTlil'ldll'd of
~ importal'l«' of lhe Rule of Llw .
The Conteeeece, which was held al
the Ce11 lury Hol:ef in Sfoa Poin t on
1. & 15 Octobef. wa s altt"l'ded by
1..5 de~u."S in total.

DEIo.tClCRACY ANDTHEIU04C1ARY

ThE- judi<:iafY in a n ;~t.

democrat ic wuntry ~ to 1Idhe1?
and conform to do:! 'lOCfilt ic prin­
c ip les. Nilmibi. n Advocate Anton
lu~i told ttl .. conteeece.

"The L.- itwtf it nol .. MVt rill
body of rulHbul;lI poocIuct of pc.Hi.tic" struale, .. npiluign of lhe
exislOna politOuI ....lily: .... uid.
I he politica l reelities thai im.pi rl"d
the apartheid i1nd emefRfllCV laW!'
bear wi~ to th is.

Adv lubowW.i noted that judX':"l>
made ( hoic" inflU!'nU'd by t~i,

personal background a nd eape­
rience. llJdKel. and maW'Itlates k........
little . if anylh ing. about the fl'an
and l'Xj)e(:tation'l of black peocte.
Yl'1~ o f crim inal U'It"S involvl'd

blacks 'ier'lt ((I privm by while j ud~

and magim ates. NSuprelTlf' Court
judlC" It"nd 10 be an isolated el ite ,
andare of a particula, race. K'_and
soctal clan. N ~ w id . HMagi'lt ' a tes
ha..... a built -;n bia'l , being d,awn
from tIM:- ranh of public pI'O'IeCu­
tOI"\ ; and t~ public should have
access 10 Ihf' If'gal sV!>tem. N Adv
lu~i w id , No penon '1hould
be 'ier'lt'-"'Ced without lexal I'f.'P".""
wntation; cases should be...ported
lhoroughly in thf' Jo.w.t court5 ; a
judiciary ""-""<Is a frf'f' press and all
rTIl'fTlbf'n. 01 loOCif'fv should ha..... thf'
opponunity 10 know a nd un<k-r­
stand ttw laws that effect lhem;
df'tt"nlion wi thout tr ial should not
f''';'1I.

"The "'.11 1l'S1 of a dem ocrat ic
jud ic iary i'l....nether thf' people per­
c~ il as ~nll fa i,and jun.- Adv
luboo,W,i wid. The judiciary 'Ihould
_ IMdemoc,atic intl"rests of a ll
tM inhabitants. and '1hould not
follow Ihl" path o f tbe National
Pa rtv.

THE RECORD Of THE JUDICIARY

A cont rovt"f'Sial choice of J,pl'ak....-s
,nsu~ conlt"ndi ng opinions . The
cceteeoce was add ressed by Prof
Adrienne van Blf'fk from UNISA,
a uthor o f 1M book, ludgl" and be
ludgro. "'+'ich dl"ft"nd'l t hf' role of
jud lC" in tbe SA '1ituation; a nd Prof
Hugh Cordf'f of the UCT contended
t ha i jud ge s are do ubl ll"'1sl y in­
f1 Ut"nced by their ' ;>cial and cia'll.
back ll;round ..dueation a nd I' a in-

ing. He funhe' "lq)Iaint'd the l''''''' .....
tive-mindf"df"ll"'l'\ of thl' judiciary ,

Prof van BIl'l"k repeatedly ad­
m itted that tbe SA '1itua lion a llows
" little or no PIf"I'l frl'f.'dom" but
i'l given a d i'llinct nexal ive bias in
COVf'fage; and '\he w id thai m i'llead­
ing and incont"Ct ....port i"ll div~
dits jud ges .

Prof Cordeo" skf'tchl"d IhI' historic
roIeof iudxes· f'os,i li..... mroIion was
made of the influ_ conlrol and in­
dustrial law df'"o,>lopml"n~ . Sft:u rity
Iria~.~, haW'Sl"f'fl nodf'w-.
Iopmenl from thf' mentality of t .....
6Os.lnd 70!0,Thebalancf' ha'l'\WU"l(
back to tM hands-off approach
1"VicIt"n1 in thl' c~ Statf' Presidf'nl
V U[)f and Statl'P~ v Rf'Iea'le'
Mandela c.mpai ll.n .

Prof Cordl'r mentioned the myIh­
seal nature of I..... indf.'pendence o f
anv lega l sV!>lem. TM judicia,.,. is
pan of the dominanl KrouP of so­
c if't v and ca n only be of valUl'
w hl",e Ihf'r e i'l a 'l"pr~ta l iW'

democ,.cy. Thi'\ has been provt'd
by thf' Hoe>;tf'f Commission"s find­
inK thaI thf' judIciary halo no If'llil­
imacv in the black society ,

THE ROLE Of LAWYERS IN
SOUTH AFRICA

Soulh African judges who found
thf' law morallv indeff'fl'liblf' should
not resign. Prof John DuKart! o fWit~
Uni....-rsi lV said ,

In a ll loOC ieties judg~ are faced
with mora l d ilt>mmas and d ,fficult

".(

l to R: Prol Hugh Corow o f UCT, Mr Th.l.lbil ~Ibt-rtus (con Vt"nor o f the
Confert"nceJ .lnd Mr M il<" Robf-m on,

A.dv Jule'\ Browd.· (SCI (l aWVt"r~ for
Hum.ln RiRhts).
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decisions. 'W here the laws are un­
just , immoral o r abnormal , the d i­
lemma was greater for 'mo ra l'
judges," he said .

Prof Dugard referred to Prof van
Blerk's book which argues that the
legal system in SA is not grossly ab­
normal. Partic ipation of judges who
perceived the legal system as ab­
normal and grossly unjust should
be considered from an ideological
and jurispruden tial perspective.
"Certa in ideologies saw the judge
simply as an apartheid tool," Prof
Dugard said .

"Our law requires judges to inter­
pret and apply the law in a construe­
tive and idealistic manner," he said.
It was difficul t to ca ll for the resig­
nation of "moral" judges because
our law still allows - or requires ­
the judge to advance justice in the
aaos. the interstices of the law.

Mr Issa Moosa, civil rights law­
yer, said, "l awyers in a future demo­
cratic system have a vital role to
play if we are to become respons­
ible members of a new soc iety".

Apartheid is a c rime against hu­
ma nity and lawyers should contri­
bute to dismantlin g apa rtheid laws
and inst itutions.

l awyers would need to establish
a new legal order, draft a constitu­
tion and bill of rights and devise a

Prol Gerhard Erasmus
( Un iversi ty of Stellenbosch )

1b

The Honourable lust ice
lohn Trengove

lega l system consis tent with the
new democratic order.

"The role of lawyers in a future
democratic system would be to
apply and interpret the new legal
system," he said.

Lawyers would have 10 assess
punishment and its purposes. "Our
penal code should be to rehabi li­
tate transgressors through an edu­
ca tional process," M r Moosa said.

HUMAN RIGHTS AND JUDICIAL
REVIEW IN AN EMERGENCY­
ORIENTATED SOCIETY

"The principles now under attack
have survived for far longer than
has the present membership of the
court, and they have a great deal of
res ilience left in them yet," was th e
positive concl usion Prof Etienn e
Mu reini k delivered after two
speeches which placed human
rights in pe rspec t ive within a state
of emergency.

Prof Laurie Ackennann from Stel­
lenbosch Universi ty explained that
human rights were aimed at pre­
venting a state from abusing its
power against the individual . It was
emphasised that both the right of
access 10 lega l advice and the right
of access to the courts are funda­
mental rights. The fact that the Ap­
peal Court has failed 10 protect

Mr fs sa Moosa (NADEL l

Prol Laude Ackermann
(Un iversi ty 01Sfellenbo~h )

these rights "was therefore a be­
trayal of principles" and demon­
strated that "the concern for funda­
mental rights nms shallow in Bloem­
fontein," Prof Mure inik stated.

States do, however,derogate from
human rillhts in times of emerg­
ency. The first principle that must
be adhered to , according to inter­
na tional standards, is that the mag­
nitude of public emergency must
threaten the life of th e nation as a
whole.

Prof Ackermann sta ted that the
SA security legislation isoutof step
with Western human rights stan­
dards .

His plea was tha t the judiciary be
given the widest possible powers of
review. Martial law, or a state of
emergency, should be regarded as
"a t the best a lamentable necessi ty"
and conditions should be thorough­
ly embodied in a statute.

THE ROLEOF JUOC ES IN A
DEEPLY DIVIDED SOCIETY

ludges have not been able to resist
the advance of discriminato ry laws
in o rder to uphold basic human
rights and fundamenta l principles
of justice, the Honourable Justice
John Trengove to ld the confe rence.

He stated two reasons for th is:
acceptance of parliamentary sove-



ProI Et~'"' M Urffll i l,
(Un i "'-"Oi fy 01 Witwatt"f~andJ

reignty and the- ab!.t-ncll' at a Bill o f
Il:ighh.

SA was -partia lly democrat ic"
a nd parl iamenla ry )()~llnty wn
out o f place in a p lura l MX: ie ly
-where the It''gislalUre a nd I!'1<eCU­

Ii..... flO'M"f are vested in a minori ly,"
he )<lid.

"A joolte must adm;n i)ter jlllOlice
to a ll persons alib witho ut le ar,
favour o r p rejud ice , in accordance
with the law and customs of the
cou nt rv." Accord inll to loolte Tren­
1I0ve , the iud ge's d ile mma a rose
when he had to admin i ~ter just ice
in a ccordance with laws inhe rently
un just.

1001111' TrenltOW' ..mphaseed that
all mll'm~,s o f a plueal MX:ill'ly
should haw confidence in tbe judi­
c iary, in tndeoeedeece and it ~ im­
partia lily .

Prof Gll'mard EraWlus of Slel len­
bosch Un~ily)<lid tha i SA ......,15
heading lOlabl~l . -

"'hO'rE' is no middlll' I'OUnd or
wl'll'd intt'f1l'SU a nd idII'als in ou,
counlry,- hi!' )<lid . Thi!' law and lhe­
courts had become in5truml"f1IS lor
opprPSslon and the- S(alf' President
was ""-'lotPd with powl'f'S of sese­
""; ltnty.

-The courts~ not a bastion of
jUSl icll', a nd ""PlacinK parts of IhI!'
syslem would not be sufficient -

II'VII'f'yIh inlt must be reoleced." hi!'
)<lid ,

THE ADMINISTRATION OF
IUSTlO IN A CHANGING
SOUTH AFRICA

Thll' sugllil'stions Adv Lu bowski
made at the bt-ginni ng 01 the con­
ference were echoed by Dr Sand ra
Berman and Mr Wilfl'll'd Scharf in a
presentation on people 's court s.

Peoplf" s co urts can be de fined a~

non-state o r informa l courts, This is
not a new phe norT'lt' non in SA and,
c ont rary to popula r belief, thev a re
not a react ion to the current iII l'1tit­
imac y o f lhf' courts . The y deve­
loped whe n colonial a Ulhor itif's
made laws which the y could not
II'nforCll' and hdd 10 aooroach the
lribal ch""fs lor assistance .

The townships ha ve a nelworlr. of
informal courh. T......y are not offi_
c ial or rt"ltula lt"d a lthoouKh they
work on a st l'\"'eC commiltl"f! b.»is .
Given the ~lalion~tt'd
by lhe informal courts a nd lhe num­
ber o f CU PS thll'y dl"Cide on. it can
be a"llUll'd thai tM "-lIe judicial
~~em is peripht-ral.

Thf' informal co u rts a rf' con­
siderftl problenH.ol\'t'fS and are not
iKOlatt'd from 1M community . The
caloPS thll'y hN, a rf' o f a~tic

nature and incl udf' clllOlody. ma in.

Ad.. Anron Lullooo-ski
(N.lmibiaj

lenancll' .Ind houw applications .
Thei r major e .e1usion is blood calol"!i
which inc lude _ ,t' fiKhU and
~.......

This particular wu ion dfl'W rnuctl
rote-est because lew oecoie 1r.nl'W
the facts ;nw/vt'd in people 's courts
as the media hn so discredited
these courts,

Mr Scha rf e"Plained the access­
ibility of pecore's co urts . The time
when the y opera te is convenient,
the proceedings are conducted in
the mo ther tongue, people do not
need rec-esenrauon, the process is
c heap a nd no d istinclion Is madll'
between ceses. whic h are simply
p roblems thai need wlvinll,

The emphasis it on achieving re­
concilialion rather Ihan aht'Oating
people. The courts also M"fW as a
ss te o f informa tion exchange and
education on desil'll'd moralilY.

M r Sch.lirf t'''Plained lhe Courbas
a hislor ical manifll'Stal;on wtlich
should 1M' t.llr.t'fl :lenously_ Ibese
courts promoIt' a legal culture lhat
St.lrts al Itrusroou leW'! and con­
veys f'I<)rfTI) and valups of a .-­
Ir. ind. ThII'y conSl,1ute the marriilgl'
01 CU5Iornarv Law and gent"fililaw.

Mv ChaskalMlfl clol.t'd the con­
teeoce with a brit'f summary a nd
poi nted deleaalello lhe- reeds of a
new democratiC South Amca.

•
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