here is a pervasive sense of

change in the region of KwaZulu-
Natal at the present nme. Many
factors and developments contribute
to this. In the first plice increasing
reference is being made in the media
and by public figures to the Buthelezi
Commission report and by its own ad-

mission the South Afrcan cabinet is.H

studying at least aspects of the report.

Secondly, certain types of formal
cooperation between KwaZulu and
other authorities have been instituted

which are consonant with suggestions
made in the Buthelezi Commission as |
regards immediate stepsin drawing the |
territories of KwaZulu and Natal!
closer together.

A joint committee representative of
the KwaZulu cabinet and the Natal
Provincial Executive Committee,
headed jointly by the Chief Minister of
KwaZulu and the Admmmistrator of

Natal is operating to coordinate and |

integrate regional planning for the en-
tire joint region. Under it are various
technical committees tosee to the imp-
lementation of decisions.

A three-way commitee, mcluding
planning officials from the central gov-
ernment department of Constitutional
Development and Plamning, the Town
and Regional Planning Commission of
Natal and the KwaZulu Planming Co-
ordinating Advisory Committee 1s to
consider planning problems in the
Richards Bay and Tugela Basin areas.
across political boundanes.

Furthermore, the KwaZulu-Natal
Planning Council headed by Dr Louis
Rive, although a temporary body, was
established by the Minister of Co-

operation and Development to seek
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immediate solutions to certain press-
ing urban and peri-urban problems in
Black areas in both Natal and
KwaZulu.

The possibility of a statutory council
to coordinate general affairs between
Matal and KwaZulu has been raised at
the Provincial Executive, and indivi-
dual members of the Executive (Exco)
have made clear commitments to work
in this direction. Further initiatives are
expected in this regard.

Businessmen have ako spoken out
in clear support of a unification of the
two territories of Natal and KwaZulu.
The Natal Chamber of Industres has
raised the matter al a meeting of the
Federated Chamber of Industries, and
the President of the Durban Metropoli-
tan Chamber of Commerce has issued
a strong call for the recognition of
Natal and KwaZulu as a single area
and for the establishment of a round-
table conference to work out a formula
for the area’s future.

There has been much positive spec-
ulation in the press about the possibil-
ity of negotiations between the govern-
ment and Chief Buthelezi. Recently,
when Chief Buthelezi expressed sen-
ous misgivings about the constitu-
tional position Mr P W Botha has been
taking, virtually all the major Afri-
kians newspapers expressed regret
and generally ranged themselves
behind the possibility of negotiations
between the State-Presikdent and Chief
Buthelezi.

There is thus the appearance of a
momentum butlding up in favour of a
political ‘settlement” of one form or
another in the region of KwaZulu and
MNatal. One may expect that this

momentum will take the form of vari-
ous representations, mainly from the
business sector, asking the govern-
ment to establish constimutional negoti-
ations with regard to the future of

Natal and KwaZulu, and perhaps 1o
hold a referendum on power-sharing
among all population groups in the
region.

It would be naive to assume, how-
ever, that a process of constitutional
negotiation could commence at the
present time. Quite large impediments

4)




nal Perspectives

of a political kind exist.

Firstly, a constitutional unification of
KwaZulu and Natal could not reduce
the powers which KwaZulu presently
enjoys, which means that a consider-
ably greater devolution of power to
Matal would have to take place.

The present intentions of the central
government are rather to reduce the
status of second tier government in
MNatal to that of nominated instead of
elected representation, as at present,
and furthermore to remove some of the
present powers of the provincial ad-
ministration and vest them with the

Sk

tricameral parliament (Education and
Health Services being key examples).
Secondly, the position of the Chief
Minister and Cabinet of KwaZulu is
that it will not be prepared to negotiate
on any future constitutional dispensa-
tion unless the central government is-
sues a statement of intent that it is wil-

Scenes in KwaZulu: Job seekers wating outside a factory.

ling to negotiate about “‘power-
sharing™', as opposed tothe division of
powers on a racial basis which has
been the basis of govemment political
reform thinking up to now.

Hence KwaZuln participation can-
not be counted on if the central govern-
ment is prepared to talk about no more
than constitutional bridging machinery
between KwaZulu and Natal or Kwa-
Zulu and the central legslature, which
may be the case.

A third problem is that any separate
political “settlement” in KwaZulu-

Natal would be at odds with the pat-

- "

tern of constitutional development (or
lack of it} elsewhere in the country and
the government may well perceive
such a possibility as a dangerous pre-
cedent which would create anomalies
in its overall policy and heightened
expectations among Black people
throughout the country.

A serious problem in constitutional
thinking about the KwaZulu-Natal re-
gion is thus the question of how possi-
ble developments in one region can be
made logically consistent with political
planning for the country as a whole.

A fourth problem is the most basic of
all. Any reasonable equitable political
dispensation in Natal and KwaZulu
must imply a very large Black majority
in regional legislature, This raises the
1ssue of the protection of minority in-
terests in constitutional development
in the future.

The South African government
hitherto appears to have been unable
to formulate a clear position on the
issue ‘of majority versus minority
rights. The relatively new tricameral
parliament for Indians, Coloureds and
Whites essentially avoids the problem
In two ways.

Firstly, the issue of numbers is de-
flected by having separate chambers
for the different races, and while so-
called general affairs are dealt with by
all three chambers, the mechanism of
approval of legislation s that of sepa-
rate “‘concurrent”’ majorities in the
three chambers.

Secondly, where joint standing com-
mittees deal with the issues common to
all three houses their composition can
reflect the fact that the white chamber
is larger than the other two, the num-
bers of MP's being very broadly prop-
ortional to population.

Obviously the latter safeguard
would not be appropriite as regards
the representation of Black people.

In the rest of this paper, the last two
major impediments to a constitutional
settlement in KwaZulu and Natal will
be discussed. The problem of the pro-
tection of minority political interests
will be discussed first, and then the
problem of how a regional constitu-
tional dispensation could relate to poli-
tical developments in the rest of the
RSA will be taken up,

continued overieaf
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As indicated above, this is the most
fundamental impediment to the grant-
ing of franchise rights in a common
system to Black people. Essentially it
is a problem of numbers.

In the country as a whole the popula-
tion ratios, at 1980, were broadly that
there were some five African people
for every one white person, and over
two-and-a-half African people for
every one Indian, White or Coloured
person.

In KwaZulu-Natal the ratio was
broadly between eight and nine Afri-
can for every one White, and just un-
der four African peoplke for every In-
dian, Coloured or White person.
Whites had a ten to one disadvantage
relative to other groups taken to-
gether.

Numerical minority status for
ethnic or racial groups as a prob-
lem in constitution-making is ob-
viously not a uniguely South Af-
rican issue.

Very broadly speaking, the
problem is accomodated in the
following ways in the constitu-
tions of dozens of countries
throughout the world: Race or
ethnic status is ignored or not for-
mally dealt with; the problem of
sectional religious, mcial or
ethnic interests being approach-
ed as an issue of individual rights
to religious or cultural freedom.
In many societies which are
deeply segmented along ethnic
and in some cases religious lines,
however, the formal evasion of
group interests is simply not pos-
sible. This is because it tends to
be a characteristic of strongly-
held ethnic intergsts to insist on
more than simply a freedom from
discrmination. The most charac- | ¥E
teristic demand has been for a
freedom or right, with approp-
riate public resources, to main-
tain ethnic institutions and com-
munity activities, and to partici-
pate in politics as ethnic collecti-
vities and not simply as in-
dividuals.

Hence the following are mech-
anisms which are applied in con-
stitutions throughout the world:
@ Federal systems give relative
autonomy to particular regions in
a society. Where regional demar-
cations do not correspond to
ethnic concentrations, however,
the federal principle is not a
solution;

@ Minonty over-representa-
tion. This applies to smaller
states at the level of the Senate in

-
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USA, and it applies to the Franco-
phone population in Belgium as re-
gards cabinet representation;

@ Minority veto, in which a smaller
group of reresentatives can veto or
block the decisions of alarger group at
either the legislative or cabinet level.
Sometimes the principle of a veto right
is adhered to informally, as in the coal-
ition government in the Netherlands or
the Swiss Federal Council, but it can
be made a formal mechanism, as, for
example, in the Belgium constitution
since 1970 in regard to language,
cultural and related educational
matters:

® Segmental autonomy. Here the
members of a particular ethnic seg-
ment receive devolved powers and
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Scenes in Durban/Natal: Inkatha |y
members protest against the disin-
vestment sanctions lobby at the
home of the US Consul-General in
Lurban.

state resources to make rules and im-
plement policy within the institutions
of the particular ethnic group. This
was characteristic of the governmental
process in the Netherlands from 1917
to the late sixties, in Lebanon (infor-
mally) from 1943 until the civil war in
1975, in Malaysia until 1969, and in a
highly formal sense in the tricameral
South African parliament at the pre-
sent time;

® Grand coalition. In many of the
plural societies referred to above by
way of example, executive govern-
ment has taken the form of what is
referred to as grand coalition, in which
the leaders of the parties representing
various groups enter governing allian-
ces. This “elite accomodation™ has al-
lowed a reconciliation of group inter-

rests al the centres of power and
has a powerful influence encour-
aging co-operative relations bet-
ween groups at lower levels.,

In its report on the require-
ments for development and sta-
bility in KwaZulu-Natal, the
Buthelezi Commission ( 1982) in-
corporated many of the minority
safeguards outlined above, Inc-
luded in the Commission’s
recom I'I'If.‘l'ldﬂliﬂﬂﬁ WEIE:

® Parity of representation be-
tween Afncan and White rep-
resentation on the initial regional
executive or ‘‘cabinet”, with
other groups represented as an
additional component. While
group representation would be
formally required in the first ex-
ecutive, the executive itself
could decide to modify the prin-
ciple for subsequent administra-
tions, but the principle of a parity
of inclusion between major
parties, (no longer necessanly ra-
cial) would probably continue.

® A legislative assembly, elect-
ed by universal adult suffrage on
a list system lo ensure propor-
tionality rather than a “*winner-
take-all” system. The constitu-
ency demarcation for the elec-
tions would comprise regional
areas in which a strong commun-
interest is present. Re-
emphasis on “communities of in-
terest”, or put in another way,
sociologicharacteristics, in the
definition of political regions or
constituencies was not intended
to be racial or ethnic, since the
Commission specifically men-
tions the need for a relaxation of
the Group Areas Act. Neverthe-
less, for a long time, there would
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for a long time, there would be a con-
siderable degree of racial or ethnic
concentrations in particular regions.
By suggesting that constituencies be
defined in terms of sociological
characteristics the Commission allow-
ed for the possibility of some degree of
over-representation of population
minorities whose concentration in
relatively small geographic areas with

considerable  homogeneity  would
suggest a separate  constituency
demarcation.

Superimposed on the structure of
the legislature as outlined above would
be a further provision for minimum
group representation, simply to ensure
that recognised groups which failed to
achieve representation in the regional
elections could nominate candidates to

constitute a showing at least for
small minorities on the legislative
assembly. The combined effect
of this provision, the proportion-
ality principle, plus an inevitable
degree of variance in the size of
constituencies, would provide a
guarantee of meaningful repre-
sentation for minorities in the
assembly,

These safeguards notwithstan-
ding, such as assembly would
have an African majority. Here it
needs to be noted, once again,
that all legislation would be
framed and tabled by an execu-
live based on a parity principle,
and hence such legislation would
be the product of inter-group
CONSENnsUS.

The Buthelezi Commission
also held open the possbility of a
non-racial “expert commission”
established to arbitrate on points
of conflict in the initial stages of
implementation of the new sys-
tem, continuing in existence with
expansion to include community
and ethnic interests, in order 1o
function as a second chamber.
Such a second chamber could ar-
bitrate on matters of conflict in
the legislature.

The legislative  assembly
would be limited in its power by a
right of veto by minority groups
on all matters relating to lan-
guage, religious and educational
rghts of groups, and by majority
delaying clause in less fundamen-
tial matters. The assembly would
4l50 be limited by the powers de-
legated to it by the central gov-
ernment of the RSA. Here it
nceds (o be noted that the gov-
ernment of the RSA could possibl

delegate areas of responsibility subject
to final approval by the central parlia-
ment. The suggestion made by the
Buthelezi Commission was that a min-
ority of, say, 10 percent” would be
sufficient to justify the use of the veto.

Furthermore, all legslation would
be testable against the regional consti-
tution in the courts under an indepen-
dent judiciary.

Summing up very briefly, the
Buthelezi Commission provides for a
democratic order based on a general
franchise in which race would not be a
basis for political participation in a for-
mal sense except in the constitution of
the first regional executive, The Chief
Minister would be elected by the legis-
lative assembly and would in all proba-
bility be an African citizen of the

Scenes in KwaZulu: Men in tradi-
tional attire attending a cultural
function.

region. [n the initial phase the rights of
racial minorities would be directly pro-
tected by the parity principle in the
executive, and thereafter less formally
but equally effectively by the “con-
sociational” principle at executive
level, minority veto, proportionality
and “‘community-of-interest™ consti-
tuency demarcation in the legislature.
These safeguards for minorities are
very considerable indeed and, taken
together, represent a more powerful
package of protection than can be
found in any other comstitution of
which this author is aware. Yet rep-
resentatives of White political parties,
both® during the deliberations of the
Commission and subsequently in per-
sonal to the author have expressed the
fear that the recommendations do not

offer sufficient protection of their
interests.

This point of view appears to
rest on the following considera-
tions. In some cases the reluct-
ance is based not so much on fear
of minority repression or of dis-
crimination against minorities,
but on an unwillingness to forego
political control. This motive is
not only based on the desire to
retain power but also on a fear of
becoming “‘junior participants™
without a keynote role m politics.
In a sense it is a fear of political
“retirement”’, as it were,

The Buthelezi Commission,
however, makes provision for an
active participation of all major
parties in the “consociational™
executive., Hence regional
“*cabinet ministers” from all race
groups can be expected to parti-
cipate in the government of the
region. Given the population
ratios referred to earlier, it is im-
possible to define a more favour-
able long-term future dispen-
sation for minorities than this.

In most cases, however, the
reluctance 15 based on the fear
that an African majority in the
legislature will ignore the rules of
the regional constitution and by
extra-constitutional means force
through legislation, and possibly
a change of constitution, which
will remove or circumvent the
safeguards which lured them into
the dispensation in the first
place. This fear is well ilustrated
by Arend Lyphan, referring to
Gabriel Almond. He points out
that in Anglo-American democ-

continued overleaf
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racies “because the political culture is
homogenous and pragmatic (the politi-
cal process) lakes on some of the
atmosphere of a game ... The stakes
are not too high ... when the stakes are
too high, the tone changes from excite-
ment to anxiety." Lijphart argues that
for this reason one cannot conduct
politics as if it were a contest or a game
in plural societies.

It is almost impossible, however, to
formulate more powerful safeguards
for minorities than those suggested in
the Buthelezi Commission unless one
moves towards an explicitly racial dis-
pensation at all levels of government,
in which racial minorities are hugely
over-represented, This has the follow-
ing obvious disadvantages. Firstly the
external world will continue to see the
dispensation as a form of "‘apartheid™,
Any Black political formation entering
into such a dispensation will be
accused of selling out its own com-
munity’s interests and by its participa-
tion lending credibility to a thinly dis-
guised form of White domination.
Anything less than the Buthelezi Com-
mission proposals would simply offer
too little to be workable, and in that
sense would not assist the population
minorities in protecting their interests
in the medium to long term.

One of the very few safeguards
which may be acceptable to the inter-
ests hitherto excluded from participa-
tion is that of an ethnic parity principle
applied to a regional army and police
force. This would be the ultimate con-
straint on any intended attempt to
usurp the constitutional system. It is
not the type of safeguard which is at all
desirable for more than an interim
period, simply because the presence of
this formal safeguard tends to under-
mine trust in and legitimacy of the
democratic process itself. If, however,
the fears of Whites cannot be assuaged
in any other way the principle of parity
in the coercive machinery of a (regio-
nal) state is perhaps worth taking to the
negotiating table.

The Buthelezi Commission was not
called upon to pronounce on the con-
stitutional future of Africans in the
RSA. Two statements of relevance to
central political rights are made in the
Commission report, however. Firstly,
the Commission was of the view that
the recommendations for the
KwaZulu-Natal region might, if suit-
ably adapted, have an applicability
elsewhere in the RSA aswell.
Secondly the Commission express-
ed the view in addition to the necessity

for KwaZulu-Natal to remain integral-
ly linked to the rest of the RSA, that
“representation (for Africans) at the
centre is an essential element in main-
taining peace and stability”. Both
these points require further amplifica-
tion. In dnmg s0, however, this author
is expressing personal views and they
would not necessarily be the views of
the other members of the Commission.

Despite the general unrest in other
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the right of it is too strong to give the
present cabinet the necessary freedom
of movement. This is particularly true
at the present time when the economic
recession and the material grievances
it brings with it is likely to generate a
considerable measure of defection
away from the National Party. Since
no major constitutional change can
take place without a referendum, the
constraints on the government are

parts of the country, the incisive pres-
sures and criticisms of the current
state of affairs in the RSA from West-
ern governments and repeated calls for
constitutional reform by the leaders of
important organisations and interest
groups in South Africa, the present
government of the RSA 15 not likely to
move swiftly towards an inclusion of

| Africans in the central parliament. The

influence of conservative groups with-
in the National Party and in parties to

obvious.

Under these circumstances it is ap- |
propriate that the government should
think in terms of meanmgful political
reforms which would not arouse theé
full wrath of White voters in consti=
tuencies in which the government I15
most vulnerable on the right of the
political spectrum. Establishing nego-
tiating machinery for ademocratic un-
ification of KwaZulu and Natal would
be an example of this type of move. Ilt.
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the introduction it was mentioned,
however, that such a development
could be viewed as idiosyncratic and
anomalous in a wider South African

context.
There are other regions of the

country which, while not constituted
like Natal and KwaZulu, nevertheless
have certain features which would
lend themselves to a regional devolu-

tion or political settlement. Such
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these areas could be described as prog-
ressive, the hypothesis can perhaps be
made that these have a relatively full
realisation that some form of power-
sharing with Africans is inevitable.
These regions include a very substan-
tial proportion of the existing and po-
tential African elites (both political and
economic) in the country. If one exc-
ludes certain parts of the Witwaters-
rand, these areas also do not include

village. Much of the subsistence farm labour
have to move to the towns and cities in search

sation of these regions.

A process of regional devolution
along these lines would also stand a
greater chance of giving legitimacy to
the African local authorities included
within the boundaries ofthe areas. Itis
particularly on the Witwatersrand that
the existing African local authority
system has substantially collapsed un-
der a barrage of criticism and physical
attack from political groupings which

regions could include parts of the Wit-
watersrand, including African, Col-
oured, Indian and White areas, the
Eastern Cape “‘corridor” between
Transkei and Ciskei, and the Cape
Peninsula area.

All these regions, along with
KwaZulu-Natal, are industrialised
areas in which a very high degree of
functional interdependenceexists bet-
ween non-African and African areas.
While by no means all the Whites in

constituencies in which right wing
groups and parties are very powerful.
What is being suggested is that pro-
vinces may be so subdivided as to ex-
tract territories in whichit may be pos-
sible to make constitutional advances
at greater speed than is the case in the
country as a whole. Minority safe-
guards of a type similar to those for-
mulated by the Buthelezi Commission
could be considered in a negotiating
process associated withthe democrati-

perhaps wish in this way to demons-
trate their aspirations to more mean-
ingful rights.

A major point to consider is that a
development along these lines might
begin to provide the outhnes of a possi-
ble solution at the central level. If two,
three or more regions begin a process
of negotiation towards an inter-racial
accomodation within their boundaries,
an obvious parallel development at

continued overleaf
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central level could be a *“‘second
house" of parliament (as opposed to
*chamber™) concerned with coordina-
tion, funding and facilitation of the af-
fairs of those regions.' Representation
on such a second house could be elect-
ed from within the regions. Represen-
tation on such a second house could be
elected from within these regions or
nominated by the regional executives
or “‘cabinets”. Obviously this house
would be fully multi-racial, Further-
more, African representation on
the central cabinet could be
drawn from this *“*second house'”.

An extension of parlamentary
representation to African people
along these lines would still fall
far short of the aspirations of
even the most moderate Africans
active in the political field and
would have to be seen as an in-
terim arrangement. It 15, how-
ever, something which White
voters may just accept. A recent
Gallup poll among urban Whites
showed that 64 percent of people
in Johannesburg and Durban, for
example, supported the idea of
African representation in parlia-
ment, which is highly mdicative
(Daily News, 24(7/85). Develop-
ments along these lines will also
represent a clear break with the
principle of racially organised
politics, which is likely to con-
vince overseas governments that
a break with apartheid has finally
been made.

Suggestions such as those
which have been made for
KwaZulu-Natal (and more tenta-
tively for other appropriate
regions) in this paper are not
likely to be read with any enthu-
siasm by constitutional planners
in the central government. As al-
ready indicated, Black South Af-
ricans are also not likely 10 wax
enthusiastic about suchideas, for
completely different reasons.
They are essentially the outlines
of compromises, around which
meaningful negotiation could
take place.

It is manifestly clear that some
bold constitutional initiatives are
required from the South African
government. The greatest need is
lor the constitutional eforms to
be sufficiently meaningful for
credible Black leadership to par-
ticipate in the new deal. Only if
legitimate leaders are able to ac-
quire

the authority which goes with public
office will they be willing and able to
encourage the protesters in troubled
townships to revert to more conven-
tional political activity. Peace, and the
return of economic confidence and
Western patience that will come with
it, can only be achieved by a meaning-
ful incorporation of Africans into polit-
ical decision-making. The relative
peace in the KwaZulu-Natal region
will also not last very long unless the
leadership of the majority of people in

Scenes in KwaZulu: Brothers in
Ingwavuma — a poverty stricken
area ravaged by drought and then
successive cyclones.

the area are able to join in the process
of solving its many social and
economic problems.

The regionally-based political devel-
opment which the Buthelezi Commis-
sion outlined is broadly the barest min-
imum by way of concessions from
Whites which is likely to gain general
acceptance. It is perhaps understand-
able that Whites should have a range of
fears about the consequences of such
developments. However, the sugges-
tions made in the Buthelezi Com-
mission were accepted by the
government of KwaZulu as “a
basis for negotiation™. It is ulti-
mately only in the negotiation
process that such fears can be
allayed. The situation in our
country requires that the process
of negotiation commence im-
mediately.

In the light of the Buthelezi
Commission and its acceptance
by the KwaZulu government, the
intention of the central govern-
ment to reduce the status of the
Provincial Council to that of a
nominated body is a serious af-
front to a very important Black
constitutional initiative. This
type of political rebuff represents
a squandering of political credit
that neither Whites in Natal nor
the central government can any
longer afford.

This huge political mistake can
only be corrected if the govern-
ment allows the existing Provin-
cial Executive Committee to join
with the KwaZulu Cabinet and
the South African Cabinet in ap-
pointing, from within their own
ranks and the ranks of other
political groupings and commit-
tees, a negotiating body to get to
grips with the future of the
region. The results of the negoti-
ation can be subject to majority
acceéptance in all groups in a re-
ferendum. All groups must have
the right to exercise their judge-
ment about the future of this re-
gLon now,

References
Buthelezi Commission, 1982,
The requirements for stability
and development in KwaZulu
and Natal Vols I and I1, Durban:
H and H Publications (Pty) Ltd.
Lijphart, Arend, 1977. Democ-
racy in Plural Societies: A Com-
parative  Exploration, New
Haven: Yale University Press.
“Public Supports House for
Blacks", Daily News, 24/7/85.

46




