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Historical overview of human rights in the OAU/AU

Introduction

Human rights instruments and the organs that they created were for many
years on the periphery of the political institutions under which they fell.
This is despite the fact that the manner in which they are formulated and
structured requires them to rely on these political institutions for their
funding, nominations and appointments to their own organs and in some
cases enforcement of their decisions.

Further, human rights as a discipline has evolved somewhat separately
from international law, and international politics has been separated from
international law. Thus, human rights have tended to have been dealt with
by separate bodies created under the distinct human rights instruments
and it is only recently that there has been an increased convergence of
human rights into the mainstream of international organisations’ think-
ing. Just as there has been a closer relationship between the European
Convention on Human Rights (ECHR) and the European Union (EU),’
so the African political organisation, the Organization of African Unity
(OAU), which is now being transformed into the African Union (AU),
illustrates this closer attention to human rights as falling within its remit.
Whilst a separate instrument was adopted under the auspices of the OAU
in 1981 specifically to deal with human rights (the African Charter on
Human and Peoples’ Rights (ACHPR)), it remained largely on the periph-
ery of the OAU’s attention until recently. Yet in later years the OAU organs
developed an approach to human rights. This chapter will seek to chart the
development of human rights within the OAU/AU from its inception in
1963 to the present day. It will examine the influences on the OAU/AU to
deal with human rights and the trends which it has evidenced in selecting
on what to focus.

! See, for example, P. Alston (ed.), The EU and Human Rights (Oxford: Oxford University
Press, 1999).



2 HUMAN RIGHTS IN AFRICA

The creation of the OAU and its structure

Whilst it is not the intention of this book to provide a detailed description
of what led to the adoption of the OAU Charter in 1963, a sketch of its
development is useful. The background to the creation of the OAU can be
traced back to a series of developments in various regions across the conti-
nent, with the various groupings among French-speaking countries,’ East
and Central Africa* and others pulling in slightly different directions.” A
number of All-African Peoples’ Conferences were held in the late 1950s
and early 1960s with the aim of encouraging those who were not yet
liberated to liberate themselves and to organise non-violent revolution
in Africa. Even at this stage the seeds of some human rights issues that
would find their way into the OAU can be discerned with condemnation
of racism in South Africa, the call for the need for universal vote and con-
cerns about religious separatism, among others.® States did not, however,
agree on the nature of the regional organisation, with some falling into

2 OAU Charter, adopted 25 May 1963, 3 ILM (1964) 1116. For this history to the back-
ground of the OAU see T. O. Elias, “The Charter of the Organization of African Unity,
AJIL 59 (1965) 243-67. For discussion of the OAU more generally see A. Chanda, ‘The
Organization of African Unity: An Appraisal, Zambia Law Journal 21-4 (1989-92) 1-29;
H. Ait-Ahmed, L’Afro-fascisme: les droits de "homme dans la Charte et la pratique de "TOUA
(Paris: Harmattan, 1980); Boutros Boutros-Ghali, L’Organization de ’Unité Africaine (Paris:
A. Colin Collection U, Series Institutions Internationales, 1969); C. O. C. Amate, Inside
the OAU: Pan-Africanism in Practice (New York: St Martin’s Press, 1986); Z. Cervenka, The
Organization of African Unity and its Charter (New York: Praeger, 1968); M. A. Abdul-
Razag, ‘The OAU and the Protection of Human Rights in Africa’ (Ph.D. thesis, University
of Hull, 1988); D. Mazzeo (ed.), African Regional Organizations (Cambridge: Cambridge
University Press, 1984); C. Nwankwo, ‘The OAU and Human Rights’, Journal of Democracy
4(1993) 50-4.

Groupings included the Brazzaville powers of the twelve French-speaking African states
(Cameroon, Central African Republic (CAR), Chad, Congo, Dahomey, Gabon, Ivory Coast,
Malagasy, Mauritania, Niger, Senegal, Upper Volta) meeting first in 1960.

4 The Pan-African Movement of East and Central Africa (PAFMECA).

In July 1959 the Sanniquellie Conference was held bringing together the governments of
Liberia, Guinea and Ghana who pledged to work to set up a Community of Independent
African States and decided to hold a conference in 1960. In August 1959 a conference was
held in Monrovia of nine independent states (Ethiopia, Ghana, Guinea, Liberia, Libya,
Morocco, Sudan, Tunisia and United Arab Republic) to look specifically at the Algerian
question — to stop the war there and assist the nationalists, many of these states having
recognised the Algerian provisional government. The first Conference of Independent
African States took place in Accra, Ghana, in April 1958 (Ethiopia, Ghana, Liberia, Libya,
Morocco, Sudan, Tunisia and United Arab Republic). See International Organization 16(2)
(1962).

Resolutions of the first All African Peoples’ Conference held in Accra, 8—13 December 1958,
see International Organization 16(2) (1962) 429-34, at 430.

w
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HISTORICAL OVERVIEW: HUMAN RIGHTS IN THE OAU/AU 3

the ‘Monrovia’ bloc,” favouring a ‘more classical, “confederal” approach
where, far from aiming at the integration of African states, sovereignty
would be preserved in the framework of a much looser arrangement’.’ In
contrast, other states under the leadership of Ghana’s President Nkrumah,
in what became known as the ‘Casablanca’ bloc (United Arab Republic,
Ghana, Guinea, Mali and Morocco), had signed the more federalist
Casablanca Charter for economic cooperation, stressing elements of self-
defence and the need to eliminate colonialism.” In Monrovia in May 1961
a pan-African conference was held in which twenty-two of the twenty-
seven states in Africa that were independent at that time participated,
although none from the Casablanca bloc. Some liberation movements
were also admitted as observers. These states decided what sort of organ-
isation they wanted, as Elias noted:

The view was unanimous that a loose form of association of independent
African states, based upon the principles of economic, cultural, scientific
and technical cooperation among its members, was the ideal at which to
aim. They one and all disavowed any intention to join any organisation
of independent African states that would place the premium on politi-
cal union supported by a military junta. It was generally felt that eco-
nomic and technical development . . . should take precedence over political
union, at least at this stage of the evolution of the newly independent
states.'”

One of the recommendations of the conference was that a Charter should
be drawn up for an Organisation of African and Malagasy States.'' There-
fore, in January 1962 a second conference of the newly formed Assembly
of Heads of States and Government was held in Lagos, Nigeria to look
at drafting a Charter. Among other things it proposed the establishment
of a Council of Ministers,'” and this organ was mandated to meet in
June in Lagos in 1962 to develop the Charter. The text of the Charter was

~

Cameroon, CAR, Chad, Congo, Dahomey, Ethiopia, Gabon, Ivory Coast, Liberia, Libya,
Malagasy, Mauritania, Niger, Nigeria, Senegal, Sierra Leone, Somalia, Togo, Tunisia and
Upper Volta.

P. Sands and P. Klein, Bowett’s Law of International Institutions, 5th edn. (London: Sweet
& Maxwell, 2001), chapter 10, at 244.

Ibid. See also International Organization 16(2) (1962) 437-9.

10 Elias, “The Charter’, at 243—4. 1 International Organization 16(2) (1962) 439-43.

It approved in principle a detailed Charter for an Organisation of Inter-African and
Malagasy States with three organs, an assembly of heads of state, a council of minis-
ters and a secretariat, with a Secretary General. It proposed setting up committees on
certain issues, see International Organization 16(2) (1962) 439-43.

®
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4 HUMAN RIGHTS IN AFRICA

adopted at that meeting and at a further meeting in December of that year
seventeen of the twenty-two states signed the Charter of the Organisation
of African and Malagasy States, or Lagos Charter."” A third conference
was held in Addis Ababa in Ethiopia. The Council of Ministers prior to
that meeting had the task of joining the Casablanca Charter, the Lagos
Charter and an Ethiopian draft (similar to the Lagos Charter) together in
one document. The result was the Charter of the Organization of African
Unity.'* Elias notes that ‘the plea of Ghana and of one or two other
members for the establishment of a political union of Africa was firmly
rejected by the conference’.'” It would thus appear that although the wishes
of the Monrovia group dominated, the OAU Charter was ‘a product of
compromise’. '

The OAU Charter provided for four principal institutions:'” the
Assembly of Heads of State and Government (AHSG), the Council of
Ministers, the General Secretariat and the Commission of Mediation,
Conciliation and Arbitration. The AHSG was the primary organ with
final decision-making powers and the power to review the structure and
functioning of the other organs.'® It was composed of heads of state, or
their representatives,'” and required to meet at least once a year.”’

The Council of Ministers was composed of the foreign ministers or
their representatives and met at least twice a year,”! usually in February
and just prior to the Summit of the AHSG in June/July. It was responsible
to the AHSG and its task was to prepare these Summits, implement the
decisions of the AHSG and coordinate with it.”* Again, as with the AHSG,
there was one vote per state, but unlike the AHSG, voting on resolutions
only required a simple majority.”’ In contrast to the AHSG, despite being

13 The Casablanca bloc were still not present at any of these meetings.

4" A Defence Commission was included among the specialised commissions to deal with the
desire by the Casablanca bloc to have an African High Command.

15 T. O. Elias, Africa and the Development of International Law, 2nd edn., ed. R. Akinjide (The
Hague: Martinus Nijhoff, 1988), at 124. Elias notes that nowhere in the purposes of the
OAU Charter ‘is any reference made to political union of any kind; nor is the reference to
co-operation “for defence and security” intended as relating to any idea of establishing an
African High Command), Elias, ‘The Charter’, 243-67, at 251.

16 G. Naldi, The Organization of African Unity. An Analysis of its Role, 2nd edn. (London:
Mansell, 1999), at 2.

17" Article 7. 18 Article 8. 19 Article 9.

20 Article 9. It in fact rarely met more than this, although there was a provision in Article 9
for extraordinary sessions to be held. See Sands and Klein, Bowett’s Law, at 246.

2L Article 12. Again, it can hold extraordinary sessions.

22 Article 13. 2 Article 14. This also gives detail on quorum.
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‘the most dynamic organ of the OAU’, it had limited powers,”* although
its role in economic and social matters was often seen as important.”’

The Committee of Ambassadors offered advice to the Council of
Ministers and AHSG and decided on issues to go on the agenda of the
former. Given that ambassadors were in regular contact with the OAU
Secretariat their role in placing human rights on the agenda of the Coun-
cil of Ministers was crucial. This was particularly the case in respect of the
work of the Central Organ on conflict, as Amnesty noted:

The Ambassadors who are part of the Central Organ form an integral
part of the early warning system. During the monthly meetings of the
Central Organ of the Conflict Resolution Mechanism, their role should be to
assess information on specific human rights situations indicating a possible
conflict developing and they should be able to make recommendations to
the appropriate organs of the OAU . .. As they are central to the work of the
Council, they can influence it to include a consideration of the human rights
situation in Africa on the agenda of its meetings. They should include on the
agenda of the Council situations where systematic human rights violations
provides early warning of a possible conflict.*®

The fourth organ mentioned expressly by the OAU Charter was the Com-
mission of Mediation, Conciliation and Arbitration. The Charter did not
define its composition or terms of reference, leaving this to a separate
Protocol to be adopted by the AHSG. Although a Protocol was adopted,”’
this Commission was never actually established.

Also provided by the OAU Charter were a number of specialised
commissions:*® the Economic and Social Commission;?’ the Educa-
tional, Scientific, Cultural and Health Commission; and the Defence

24 Sands and Klein, Bowett’s Law, at 246; Elias, Africa and the Development, at 141-2.

25 Amate, Inside the OAU, at 550—1.

26 Amnesty International, Organization of African Unity: Making Human Rights a Reality for
Africans (London: Amnesty International, August 1998) AI Index IOR 63/01/98, at 31.

7 The Protocol stated that it would be composed of twenty-one members nominated by
states and elected by the AHSG for five years and who have ‘recognised professional
qualifications’, and that jurisdiction of the Commission was limited to only inter-state
disputes. The Protocol set out the procedure for referring a dispute to the Commission.
The President and Vice Presidents would be full time and other members are part time. It
would consult with parties as to the best method of settling the dispute.

28 Article 20.

% The Economic and Social Commission held its first meeting in Niamey in December 1963
and set out activities with the aim of setting up an African common market and free
trade area. It also called for an all-African trade union organisation to be set up, and for a
pan-African youth organisation, Amate, Inside the OAU, at 477.



6 HUMAN RIGHTS IN AFRICA

Commission,” all of which were composed of the relevant ministers
from each state.”! In July 1964 the AHSG also set up a Transport and
Communications Commission®” and a Commission of African Jurists.>

The General Secretariat of the OAU was based in Addis Ababa and
was the administrative headquarters of the OAU. It operated under the
authority of the Secretary General of the OAU, who was appointed by
the AHSG.?* He was supported by Assistant Secretaries.”” The Secretary
General and his staff were supposed to be independent of states’® and
states themselves were under a duty not to interfere with their man-
dates.”” The role of the Secretary General in developing a human rights
policy of the OAU has gained increasing importance. One of the former
Secretary Generals, Dr Salim Ahmed Salim, took a particular interest in
human rights concerns.”® His powers have been ‘dependent on the Orga-

>« 3

nization’s “sovereign” political organs. This limited political role has been
partly compensated by a factual development which, over the years, has
seen the OAU’s Acting President (“Président en exercice”) increasingly
representing the Organization in relations with third parties.””’

The General Secretariat was divided into various departments: political;
administration and conferences; finance; economic development and co-
operation; and education, scientific, cultural and social affairs.*’ The Legal
Division of the Secretariat provided an overall role and in this respect was
crucial in an examination of the approach of the OAU to human rights.

30 The Defence Commission in the OAU Charter was not quite the African High Command

envisaged by some African states at the time. Umozurike notes that it ‘started off with no
clear mandate and no direction’ and only when Guinea was invaded by Portugal in 1970 did
it have to respond. ‘The Commission has not been directly connected with the liberation
of colonial territories, a task assigned to the Liberation Committee’, U. O. Umozurike,
International Law and Colonialism in Africa (Enugu, Nigeria: Nwamife Publishers, 1979),
at 99.

Article 21. 32 Resolution AHG/Res.20(1). 33 Eljas, “The Charter’, at 264-5.

3 Article 16. 3% Again appointed by the AHSG, OAU Charter, Article 17.

36 ‘In the performance of their duties the Secretary General and the staff shall not seek or
receive instructions from any government or from any other authority external to the
Organization. They shall refrain from any action which might reflect on their position as
international officials responsible only to the Organization’, Article 18(1).

Article 18(2). See Functions and Regulations of the General Secretariat, on file with author.
See, for example, Message by Dr Salim Ahmed Salim, OAU Secretary General on the
Occasion of the 36th Anniversary of the Organization of African Unity, Addis Ababa, May
1999, p. 5; Address by HE Dr Salim Ahmed Salim, Secretary General of the Organization of
African Unity to the International Conference on Africa, Africa at 40, London, 29 October
1997, at 2-3.

3 Sands and Klein, Bowett’s Law, at 247.

40" Functions and Regulations of the General Secretariat, Article 15.

3

3
38

Q
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However, it is clear that its potential was not fully realised. As Amnesty
indicates:

The role of the Legal Division in regard to human rights issues beyond
monitoring of ratifications and drafting of treaties is not very clear but it is
understood that it also provides advice to the Secretariat on a range of issues
pertaining to human rights including the rights of children and women and
contributes to reports of the Secretary General on these issues.*!

With the transformation of the OAU into the AU many of these organs
and structures have been replaced or renamed. These will be described
further below.

Human rights within the OAU

The provisions of the OAU Charter make little express mention of human
rights. Instead they reflect the dominating concerns of Africa at that time,
namely to ensure the independence of those African peoples who were
still colonised, condemnation ofapartheid regimes in southern Africa, and
protecting the newly acquired statehood.*? Thus, its provisions centre on
issues such as the non-interference in internal affairs,*’ sovereign equality
of states,** the fight against neo-colonialism,* self-determination in the
state context,’® and peaceful settlement of disputes.”” Thus, at this stage,
the OAU’s focus was on protection of the state, not the individual,*® and
any concept of human rights within the OAU went little beyond the notion

41 Amnesty International, Organization of African Unity, at 28.

42 Furthermore, it has been suggested that the OAU was not initially willing to consider

human rights, labelling them ‘one of the main elements in the ideological armoury of

imperialism’, 1. G. Shivji, The Concept of Human Rights in Africa (London: CODESRIA

Book Series, 1989).

Articles 3(1) and (2). Elias, as one of the drafters of the Charter, notes that ‘the desire to

be left alone, to be allowed to choose its particular political, economic and social systems

and to order the life of its community in its own way, is a legitimate one for large and small
states alike’ Elias, ‘The Charter’, at 248. See also A. B. Akinyemi, ‘The Organization of

African Unity and the Concept of Non-Interference in Internal Affairs of Member States’,

BYIL 46 (1972-3) 393-400, at 393-5.

44 Article 3(1). 4> Preamble, Article 2(1)(d), Article 3(6).

46 Preamble, Article 3(3). 47 Article 3(4).

48 For example, assassination is condemned in respect of subverting the state, ‘unreserved
condemnation . . . of political assassination as well as of subversive activities’, Article 3(5).
See also M.-C. D. Wembou, ‘The OAU and International Law’, in Y. El-Ayouty (ed.), The
Organization of African Unity after Thirty Years (Westport, CT: Praeger, 1994) 15-26, at
17; K. Mathews, ‘The Organization of African Unity’, in Mazzeo (ed.), African Regional
Organizations, 49—84, at 80.

4
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8 HUMAN RIGHTS IN AFRICA

of self-determination in the context of decolonisation and apartheid in
South Africa. As Mathews notes,

the OAU Charter, for instance, does not contain any provision for the
protection of the rights of the African masses . . . evidently the emphasis
in 1963 was on the state rather than the people. As President Nyerere of
Tanzania, one of the founding fathers of the OAU, has pointed out, the
OAU Charter spoke for the African peoples still under colonialism or racial
domination, but once the countries emerged to nationhood, the Charter
stood for the protection of their heads of state and served as a trade union
which protected them. In other words, the OAU appears to be an institution
of the African heads of state, by the heads of state and for the heads of
state.”

Thus, where other aspects of human rights are mentioned in the Charter
they are broad and general and related to the relationship among states.”’
Although there is some note of ethnic divides: ‘inspired by a common
determination to promote understanding among our peoples . . . in a
larger unity transcending ethnic and national differences’, this is stressed
in respect of African unity as a whole, rather than from the perspective
of the impact upon the individual. Further, any threats to human rights
appeared to be reflected in the OAU Charter as coming from outside the
continent, something which African unity may help to prevent.”! It was
clear, therefore, that state sovereignty was sacrosanct.’”

These influences during the 1960s were to define the OAU’s approach to
human rightsissues for many years. Thus, from the point of view of human
rights, it was the two issues of self-determination and apartheid/racial
discrimination in southern Africa that were central to the OAU at its

49 Mathews, ‘The Organization of African Unity), at 79.

50 For example, in the preamble it notes that states are ‘conscious of the fact that freedom,
equality, justice and dignity are essential objectives for the achievement of the legitimate
aspirations of the African peoples’. Also, ‘persuaded that the Charter of the UN and the
UDHR, to the Principles of which we reaffirm our adherence, provide a solid foundation for
peaceful and positive co-operation among states’; ‘to promote international co-operation,
having due regard to the Charter of the UN and the UDHR;, Article 2(1)(e).

‘Desirous that all African states should henceforth unite so that the welfare and well-being
of their peoples can be assured . . . [and] to co-ordinate and intensify their co-operation
and efforts to achieve a better life for the peoples of Africa’, Article 2(1)(b). With this in
mind states should thus coordinate their efforts, according to Article 2(2), specifically in
the political, diplomatic, economic, educational and cultural, health, scientific and defence
and security fields.

C. Clapham, Africa and the International System. The Politics of State Survival (Cambridge:
Cambridge University Press, 1996), at 115.

5

52
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formation and which appear to have guided its approach to human rights
throughout its later years. It is worth paying some attention to them in
this respect.

The concept of self-determination

The history of colonisation to which nearly all of Africa had been subject,
the resulting groupings among newly independent African states and the
idea of a sense of African unity’” were behind the creation of the OAU.™
Indeed, it has been said that ‘the Charter of the OAU is more than the con-

>55

stitution of an African regional organisation: it is a charter of liberation’
This was reflected in the preamble of the OAU Charter which sought, as
Naldi notes,

to preclude external intervention in African affairs. This aim is linked to
the goal of eradicating all forms of colonialism and neo-colonialism from
Africa . . . This was a reference not only to the racist regimes of South-
ern Africa . . . but also to the policies by which external powers indirectly
maintained or extended their influence over African countries. The eradi-
cation of colonialism in all its forms was therefore regarded as a necessary
prerequisite to the attainment of the OAU’s goals.™

The OAU spent many of its early years assisting in the liberation of
colonised entities and giving assistance to liberation movements,”” includ-
ing funding their arms purchases and providing them with training.”®

53 Emerson attributes reasons for African unity to ‘all Africans [having] a spiritual affinity
with each other’, but questions whether there is a presumption that Africans are all part
of the same race, R. Emerson, ‘Pan-Africanism), International Organization 16(2) (1962)
275-90, at 282.

5% Naldi, An Analysis, at 1.

%5 J. Dugard, ‘The Organisation of African Unity and Colonialism: An Inquiry into the Plea
of Self-Defence as a Justification for the Use of Force in the Eradication of Colonialism’,
ICLQ 16 (1967) 157-90, at 158-9; G. L. Wilkins, African Influence in the United Nations
1967-1975. The Politics and Techniques of Gaining Compliance to UN Principles and
Resolutions (Washington, DC: University Press of America, 1981), at 78-9.

56 Naldi, An Analysis, at 3—4.

57 For example, see Resolution on South Africa, CM/Res.1427(LVII).

58 Z. Cervenka, ‘Major Policy Shifts in the Organization of African Unity 1963-1973’, in
K. Ingham (ed.), Foreign Relations of African States (London: Butterworths, 1974) 323—44,
at 330. 1. Sagay, International Law and the Struggle for the Freedom of Man in Africa (Ife:
Ife University Press, 1983). See GA Resolution 2625(XXV), 24 October 1970. Use of force
to liberate is permitted in international law, and this has been confirmed for example
in Conakry at the Conference of Afro-Asian Jurists, October 1964, Cairo Conference of
Non-Aligned Movement, 1964 and in 1969 in the Lusaka Manifesto of OAU.

&
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Thus, the OAU would appear to have supported the notion that there was
alegal duty on states to end colonialism® and ‘armed struggle has proven
tobe...alegitimate method of asserting the right of self-determination of
a colonial or oppressed people’.®’ This anti-colonialism stance is reflected
in the main human rights treaty for Africa, Article 20(2) ACHPR, which
suggests that those under foreign domination can use any means to be free
from it. This was supporting the notion that ‘once people are recognised
as having a right of self-determination, it follows logically and inevitably
that they must also be legally entitled to resist any action aimed at denying
them that right’.’’

Resolutions were adopted on decolonisation®* and the OAU created
a Liberation Committee.®® Despite some difficulties,”* ‘the OAU as a
whole remained loyal to its self-assigned task of helping the people of
the colonised territories of Africa to fight for their independence’® the
Liberation Committee meeting regularly and ensuring that the issue was
maintained on the agenda of the UN and OAU organs. Its recognition of
liberation movements assisted in their obtaining assistance from other
countries and access to the OAU and UN meetings and contributed

59
60

Legal Consequences Case, ICJ Rep (1971), p. 14 through military or other means.

I Enemo, ‘Self-Determination as the Fundamental Basis of the Concept of Legitimate

Governance under the African Charter on Human and Peoples’ Rights’, in E. K. Quashigah

and O. C. Okafor (eds.), Legitimate Governance in Africa: International and Domestic Legal

Perspectives (The Hague: Kluwer Law International, 1999) 40318, at 417.

61 Ibid.

62 For example, Resolution CIAS/Plen.2/Rev.2, adopted by the Founding Fathers of the OAU

and thus the first resolution of the OAU. This ‘reaffirmed that is the duty of all indepen-

dent African states to support dependant peoples in Africa in their struggle for freedom

and independence’ and agreed unanimously to ‘concert and coordinate their efforts’ for

independence; condemned ‘flagrant violation of the inalienable rights of the legitimate

inhabitants of the territories concerned’ and called for colonial powers to ‘take immediate

measures’ to end colonial domination.

For information on its work see Amate, Inside the OAU, at chapter 8.
The persistent refusal by several member states to give the Liberation Committee
the funds it needed to carry out the onerous task that had been entrusted to it
coupled with the harsh criticisms by these very states of the performance of the
Liberation Committee, would have killed the Committee within the first two or
three years of its birth if it had not been sustained by the unquenchable desire and
determination of the OAU as a whole to remove the stain of colonialism and white
minority rule from the face of Africa,

63
64

Ibid., at 240

% Tbid., at 282-3.
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towards defining what amounted to a liberation struggle®® and setting

out other standards for liberation movements. The southern Africa issue
was at the forefront of such discussions.

However, self-determination even in the context of decolonisation had
its limits. Prior to the attainment of independence of many African states,
‘a general campaign of frontier rearrangement was under consideration’®’
and African leaders appeared to stress that colonial boundaries should be
removed given that they were imposed without regard for the rights of
the peoples living in the territories. However, on the creation of the OAU
Charter, ‘within a few years the atmosphere changed and more and more
African states, upon obtaining independence, sanctioned the boundaries
imposed by colonial powers’®® The OAU reflected this shift®” and

shied away from the earlier negative and radical approach and reversed
their demand for the ‘abolition’ of the colonial boundaries, as the imme-
diate ‘union’ of the African states was found to be premature and not fully
accepted at the time. Above all, by this time almost half of the new African
states had already been established within the pre-independence colonial
boundaries. Therefore, the new African states instead chose the mainten-
ance of these boundaries, but they did not specifically reject the necessity
or the possibility of readjustments . . . It appears that the Charter merely
stated the desires, intentions and consent of the member states to accept the
existing territorial status quo. It did not refer to the colonial boundaries or
boundary treaties specifically as such, though it was clear that that the ter-
ritories of these states were defined by them. Similarly, the Organization of
African Unity did not formally adopt the so-called uti possidetis doctrine,
though in practice the political arrangements of the African states could
have the same effect and interpretations of that doctrine. The Organiza-
tion has been basically interested in preventing conflicts among the African
states.””

6 The Liberation Committee defined ‘struggle’ as ‘any action, be it constitutional, psycholo-

gical, political or military, carried out inside or outside a country with the aim of liberating

it from foreign domination), as cited, ibid., at 284.

M. Shaw, Title to Territory in Africa. International Legal Issues (Oxford: Clarendon Press,

1986), at 182. See All-Africa Peoples’ Conference, Accra, 1958, which suggested changes

to frontiers.

%8 Shaw, Title to Territory, at 183.

% Thus, the preamble to the OAU, ‘determined to safeguard and consolidate hard-won
independence as well as the sovereignty and territorial integrity of our states and to fight
against neo-colonialism in all its forms’, similarly Articles 2(1)(c), 3(3).

70 Y. Makonnen, International Law and the New States of Africa (Addis Ababa: UNESCO,
1983), at 459-60.
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Thus, asillustrated by the AHSG in its 1964 Resolution on the Intangibility
of Frontiers,”! it was clear that once independence had been gained the
OAU upheld existing boundaries’” on the basis of African unity and the
need for peaceful settlement of disputes:

Border problems constitute a grave and permanent factor of dissension;
conscious of the existence of extra-African manoeuvres aiming at dividing
the African states; considering further the borders of African states, on the
day of their independence, constitute a tangible reality; recalling the estab-
lishment in the course of the Second Ordinary Session of the Council of
the Committee of Eleven in charge of studying the means of strengthening
African Unity; recognising the imperious necessity of settling, by peace-
ful means and within a strictly African framework, all disputes between
African states; recalling further that all Member States have pledged, under
Article VI, to scrupulously respect all principles laid down in Article IIT
of the Charter of the Organization of African Unity; 1. solemnly reaffirms
the strict respect by all Member States of the Organization for the princi-
ples laid down in Article ITI, para. 3 of the Charter of the Organization of
African Unity; 2. solemnly declares that all Member States pledge them-
selves to respect the frontiers existing on their achievement of national
independence.”

Others have argued that as the status of the principle of uti possidetis is
questionable, African leaders were not necessarily simply applying the
principle but ‘being faced with serious problems if they were to reject
the boundaries, they wisely resorted to political problems which might
be said to have culminated in the emergence of what could be called
African common law upon colonial boundaries’”* Thus, it appears to be
more closely related to a desire to protect African unity: ‘The artificial
divisions and territorial boundaries created by the imperialist powers are

71 AHG/Res.16(I), July 1964.

2 One could say that the argument that state boundaries have been imposed on Africa does
not hold up in reality: ‘If it is remarkable that not a single federative scheme has been
able to dent those “invalid” colonial boundaries, it is even more significant that there
has not been a successful attempt to break out of those boundaries, to create a new state
from within an old mold or to make a major boundary readjustment between states’,
T. Franck, ‘Afference, Efference and Legitimacy in Africa) in Y. El-Ayouty and H. C.
Brooks (eds.), Africa and International Organization (The Hague: Martinus Nijhoff,
1974) 3-10, at 4.

73 AHG/Res.16(1), July 1964. Note also the Frontier Dispute case, Burkina Faso v. Mali, IC]
Reports, 1986, p. 554.

74 Makonnen, International Law, at 458.



HISTORICAL OVERVIEW: HUMAN RIGHTS IN THE OAU/AU 13

deliberate steps to abstract the political unity of the West African people.’””
As Nkrumabh stated:

This fatal relic of colonialism will drive us to war against one another as
our unplanned and uncoordinated industrial development expands, just
as happened in Europe. Unless we proceed in arresting the danger through
mutual understanding on fundamental issues, and through African Unity,
which will render existing boundaries obsolete and superfluous, we shall
have fought in vain for independence. Only African Unity can heal this

76

festering sore of boundary disputes between our various states.

It would also appear that this desire to maintain colonial boundaries was
not really out of an obligation to the rules of state succession.”” Thus,
the OAU now stresses that one of the reasons for maintaining existing
boundaries is because to allow otherwise may give encouragement to
others to do the same.”

75 Pan-African Congress, Manchester, 1945, cited in C. Legum, Pan-Africanism (New York:
Praeger, 1965), at 153. See further,

It is hereby resolved by the All African Peoples’ Conference that the Conference (a)
denounces artificial frontiers drawn by imperialist powers to divide the peoples of
Africa, particularly those which cut across ethnic groups and divide people of the
same stock; (b) calls for the abolition or adjustment of such frontiers at an early
date to this problem founded upon the true wishes of the people; (¢) calls upon
the Independent States of Africa to support a permanent solution

First All African Peoples’ Conference, Accra, 5-13 December 1958, cited in

Makonnen, International Law, at 458-9.

In addition, the Resolution on Somaliland had the same principle, Second All African
Peoples’ Conference, Tunis, 25-30 January 1960.

76 K. Nkrumah, ‘United we Stand, address, Proceedings of the Summit Conference of
Independent African States, Addis Ababa, vol.1, section 2, Summit CIAS/GEN/INF/36,
May 1963, at 7.

77 Makonnen, International Law, at 460-2.

78 As has been said in relation to the Comoros,

The separatist Agenda is a serious threat to peace, security and stability of the
Comoros and countries of the Indian Ocean in general. It would also be a very
serious precedent likely to be emulated elsewhere in Africa and undermine one of
the most fundamental principles of the OAU whose respect had greatly contributed
to the maintenance of peace, security and stability on the Continent.

Draft Decisions of the Sixty-Seventh Ordinary Session of the Council of

Ministers, CM/DRAFT/DECISIONS(LXVII) REV.1, p. 9.

It goes on, ‘reaffirms its total commitment to the unity and territorial integrity of the

Comoros and to ensure that the unity and territorial integrity of the Comoros are pre-
served’, at 10.
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The OAU has consistently upheld this principle, despite criticisms
that can be raised about the arbitrary nature in which these inherited
colonial boundaries were imposed.”” Thus, the OAU has subsequently
rejected claims for independence for entities that exist within an OAU
state, condemning such claims, for example, in Somalia,*” Comoros®!
and Nigeria (Biafra). Some have argued that the acceptance by the
majority of OAU members of the claims by the SADR against Morocco,
which was then admitted as a member of the OAU, indicates ‘an elo-
quent endorsement of a case of self-determination in post-independent
Africa and an indication of a possible change in existing African per-
spectives on the principle’®” Given that this has not been applied else-
where, however, the more credible explanation is, as Enemo argues,
that

it would be a mockery of the international legal order if a liberation move-
ment like the Polisario of the SADR successfully secures the recognition of
its movement with the rights and duties of a quasi-state but on successful
conclusion of its struggle is denied the capacity to realise the fruits of its

7 Shaw, Title to Territory, at 50. See also Burkina Faso v. Mali, ICJ Reports, 1986 554, at
566-7.
Draft Decisions of the Sixty-Seventh Ordinary Session of the Council of Ministers,
CM/DRAFT/DECISIONS(LXVII) REV.1, p. 14 ‘reaffirms the sovereignty, unity and ter-
ritorial integrity of Somalia as one and indivisible state’ Decisions Adopted by the Sixty-
Sixth Ordinary Session of the Council of Ministers, CM/Dec.330-363(LXVI), Dec.357 on
Somalia.
The separatists’ agenda equally constituted a serious precedent likely to compro-
mise one of the most fundamental principles of the OAU — that of unity and
territorial integrity — the respect of which had largely contributed to the mainten-
ance of peace, security and stability in Africa. To conclude, they affirmed the need
to do everything to ensure the respect for the unity and territorial integrity of the
Comoros.

80

81

Draft Rapporteur’s Report of the Sixty-Seventh Ordinary Session of the
Council of Ministers, CM/Plen/Draft/Rapt/Rpt(LXVII), at para. 116.
See also Report of the Secretary General on the Situation in the Comoros, CM/2062
(LXVIII), paras. 2 and 3. Draft Rapporteur’s Report of the Sixty-Seventh Ordinary Session
of the Council of Ministers, CM/Plen/Draft/Rapt/Rpt(LXVII), at paras. 117 and 118(b)
and (c); Decision on the Report of the Secretary General on the Conflict Situation in
the Federal Islamic Republic of the Comoros (Doc.CM/2099(LXX)-c); OAU and Peace-
Making (www.oau-oua.org/document/mechanism/english/mech16.htm); Communiqué
of the Eighty-Third Ordinary Session of the Central Organ of the OAU Mechanism for
Conflict Prevention, Management and Resolution at Ambassadorial Level, 3 June 2002,
Central Organ/MEC/Amb/Comm.(LXXXIII).
S. Blay, ‘Changing African Perspectives on the Right of Self-Determination in the Wake of
the Banjul Charter on Human and Peoples’ Rights, JAL (1985) 147-59, at 157.

82
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struggle. Therefore, such successful secessionist activities should be recog-
nised and should be seen as legitimate under international law and also
under the African Charter on Human and Peoples’ Rights.*’

Although the OAU has adopted a considerable number of resolutions sup-
porting the right of the people of Palestine to self-determination and the
‘legitimacy of the struggle}®* on the whole in Africa, the OAU ‘unequiv-
ocally rejects post-independent territorial claims’ where these amount to
changes in the territory.®

The notion of self-determination as a human right has gained increas-
ing attention in international legal debate.’® Although the right to self-
determination in the context of decolonisation is now well established,
and indeed the work of the OAU in this regard has been extremely impor-
tant, the extent to which it can be applied beyond these situations is still
not clear, either at the level of the OAU or internationally.?” There is evi-
dence, however, even early on in the work of the OAU, that the notion of
self-determination is broader than claims for independence. In its Lusaka
Manifesto adopted in 1969, for example, the OAU noted: ‘All men are
equal, and have equal rights to human dignity and respect, regardless
of colour, race, religion or sex. We believe that all men have the right
and the duty to participate as equal members of the society, in their own
government.”®®

83 Enemo, ‘Self-Determination’, at 414.
8 For example, see Draft Rapporteur’s Report of the Sixty-Seventh Ordinary Session
of the Council of Ministers, CM/Plen/Draft/Rapt/Rpt(LXVII), para. 200. See also
Draft Decisions of the Sixty-Seventh Ordinary Session of the Council of Ministers,
CM/DRAFT/DECISIONS(LXVII) REV.1, p. 4; Draft Resolution on the Question of Pales-
tine, CM/Draft/Res.23(LXIII) Rev.1; Decision on the Report of the Secretary General
on the Question of Palestine (Doc.CM/2104(LXX); Draft Resolution on the Situation in
the Middle East, CM/Draft/Res.24(LXIII) Rev.1; Decision on the Report of the Secretary
General on the Situation in the Middle East (Doc.CM/2103(LXX)), CM/Dec.457(LXX).
Resolution on the Situation in the Middle East, CM/Res.1428(LVII).
Enemo, ‘Self-Determination’, at 412—13.
See, for example, K. Knop, Diversity and Self-Determination in International Law
(Cambridge: Cambridge University Press, 2002); P. Alston, Peoples’ Rights (Oxford:
Oxford University Press, 2001); R. McCorquodale, Self-Determination in International Law
(Dartmouth: Ashgate, 2000); T. D. Musgrave, Self-Determination and National Minorities
(Oxford: Oxford University Press, 1997); C. Tomuschat, Modern Law of Self-Determination
(Leiden: Brill, 1993); M. Pomerance, Self-Determination in Law and Practice. The New
Doctrine of the United Nations (Leiden: Brill, 1982).
Dugard, ‘The Organisation of African Unity’, at 159; Blay, ‘Changing African Perspectives’,
at 147.
8 The Lusaka Manifesto: A Policy Statement for Decolonisation in Respect of Southern
Africa, adopted by a conference of fourteen African states in April 1969, adopted by the
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Further, the OAU’s attention to self-determination in the decolon-
isation context arguably prompted its later expansion of the concept.®
Firstly, it focused on independence and self-determination as a funda-
mental right (but one owned by the state rather than the individual).
Thus, in a resolution on the anniversary of the adoption of the UN
General Assembly Resolution on Granting of Independence to Colonial
Countries the Council of Ministers of the OAU noted that the General
Assembly (GA) ‘affirmed that the subjection of peoples to alien subju-
gation, domination and exploitation constituted a denial of fundamental
human rights and was contrary to the Charter of the United Nations’”
Furthermore,

in the euphoria of the upsurge of nationalism and the struggle for freedom
in this period, not much attention was given to the concepts of human rights
or democracy. The cause of freedom and independence was itself a basic
human right, of course, and the concentration was placed on this struggle.. . .
In the midst of the fast-moving events of the later 1950s and 1960s, it seemed
almostirrelevant to ask what kinds of government would be established and
how human rights would be protected after independence . . . There was
an assumption that there was something inherent in traditional African
organisations that would lead in the right direction.’’

OAU and the UN, Resolution GA 2505, UN Doc.A/PV.1815, 20 November 1969. For text
see Umozurike, International Law, appendix C.
8 For example, ‘reaffirms the right of each African people to choose its own political sys-
tem, Draft Resolution on Measures to be Taken Against Neo-Colonialist Manoeuvres and
Foreign Military Interventions in Africa, CM/Res.638(XXXI), para. 5.
The continuation of colonialism in all its forms and manifestations, including
racism, apartheid and the activities of foreign economic and other interests which
exploit colonial peoples, as well as waging of colonial wars to suppress the national
liberation movements of the colonial territories in Africa, is incompatible with
the Charter of the United Nations, the Universal Declaration of Human Rights
and the Declaration on the Granting of Independence of Colonial Countries and
Peoples and poses a serious threat to international peace and security; reaffirms
the inalienable rights of colonial peoples to struggle by all necessary means at their
disposal against colonial powers which suppress their aspiration for freedom and
independence.

90

Resolution on the Twentieth Anniversary of Adoption of Resolution

1514(XV) by United Nations General Assembly, CM/Res.793(XXXV), preamble

and paras. 2,3 and 5.

! G. M. Houser, ‘Human Rights and the Liberation Struggle: The Importance of Creative

Tension), in E. McCarthy-Arnolds, D. R. Penna and D. J. Cruz Sobrepeiia (eds.), Africa,

Human Rights and the Global System. The Political Economy of Human Rights in a Changing
World (Westport, CT: Greenwood Press, 1994) 11-22, at 13.
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Although clearly there was a ‘contradiction often found between the strug-
gle for independence and freedom on the one hand and gross violations
of human rights in the midst of this struggle on the other’,”” at least the
OAU was framing the issue in terms of human rights.

Secondly, the OAU does appear to consider that ‘self-determinationisa
continuing matter, not a once-for-all constitution of the state’?? This had
been reflected in its attention in more recent years to unconstitutional
governments and issues of elections. Thus, self-determination could be
said to be ‘the historic root from which the democratic entitlement grew’,”
and that the anti-colonial movement was seen as a struggle for democracy
and human rights,” prompting the OAU later to consider the concept of
democracy and in turn human rights.

Lastly, in the course of the OAU considering self-determination as an
independence issue it was also prompted to touch upon human rights
issues. Thus, resolutions relating to African peoples who were still under
colonial domination condemned the acts of the colonial powers which
resulted in deaths, serious injuries and arbitrary detention, calling for
individual prisoners to be set free and, for example, for the colonial rulers
to pay ‘ample compensation for the physical, material and mental suf-
ferings endured by the victims’’® In the context, therefore, of the fight
for independence it drew upon human rights standards to support its
claims.”

Racism and apartheid in southern Africa

The second human rights-related issue that dominated the OAU at its
inception, and for many years following, was how to deal with the South

%2 Ibid., at 15-16 and 17.

9 7. Crawford, ‘Democracy and the Body of International Law’, in G. H. Fox and B. R. Roth
(eds.), Democratic Governance and International Law (Cambridge: Cambridge University
Press, 2000) 91-122, at 94.

94 T. Franck, ‘The Emerging Right to Democratic Governance’, AJIL 86 (1992) 44-91, at 52.

% A. Aidoo, ‘Africa: Democracy without Human Rights?, HRQ 15 (1993) 703-15, at 706.

% Resolution on Portugal’s Act of Aggression against the Republic of Guinea, CM/
Res.201(XIII).

97 ‘Reiterating its conviction that the total eradication of racial discrimination, apartheid and
violations of the basic human rights of the peoples in colonial territories will be achieved
by the greatest speed by the faithful and complete implementation of the Declaration’,
Resolution on the 20th Anniversary of Adoption of Resolution 1514(XV) by United Nations
General Assembly, CM/Res.793(XXXV), preamble and para. 3.



18 HUMAN RIGHTS IN AFRICA

African apartheid regime.”® Resolutions adopted at its very first sessions
concentrated on the situation noting that this was a ‘serious threat to peace
and international security, ‘incompatible with its political and moral
obligations as a member state of the United Nations’ and a ‘grave danger
to stability and peace in Africa and in the world’”’ It called on states of
the OAU to respect sanctions against South Africa.'” Similar resolutions
were also adopted in respect of Rhodesia.'""!

What is apparent is that the OAU used human rights standards in
the context of what was seen as a liberation struggle in South Africa.
As a result it looked at a variety of human rights-related issues and in
its condemnation of apartheid drew upon these as tools to support its
position. It thus took the opportunity to condemn the events in South
Africa and in the process linked human rights issues with what was hap-
pening.'” It called for non-recognition of South African Bantustans,'*”
expressed concern ‘about the imposition of so-called self-government on
the people of Namibia against their wishes’, arguably introducing a wider
notion of self-determination,'’* condemned the treatment of detainees
(albeit political detainees) in prisons,'” called for the ‘unconditional

%8 Most of the resolutions adopted by the Council of Ministers and AHSG in the 1970s and
1980s relate to apartheid and decolonisation.
9 Apartheid in South Africa, CM/Res.13(II).

190 Sanctions were imposed by the OAU on Southern Rhodesia, and it threatened to sever
diplomatic relations with the UK as well, ECM/Res.13(VI). The OAU also urged states
not to recognise the white minority regime and to give aid to Zimbabwe in its struggle
for independence, Resolution on Southern Rhodesia, CM/75(VI).
‘A minority white settler government has been imposed upon the African peoples against
their wishes.” This is said to threaten solidarity and the peace of Africa and the world,
and the British government is called upon to prevent unilateral independence by a white
minority, convene a conference and ensure one man one vote for independence. OAU
states are required to reconsider diplomatic relations with Britain if these requests were
ignored, Southern Rhodesia, CM/Res.14(II).

102 Resolution on the Soweto Massacres in South Africa, CM/Res.476(XXVII); Resolution
on Sanctions, CM/Res.553(XXIX), preamble.

103 Resolution on Non-Recognition of South African Bantustans, CM/Res.492(XXVII). Also,
‘considering that the Pretoria regime continues to pursue its hideous policy of Bantus-
tanization which constitutes the complete denial of human rights and the right of self-
determination’, Resolution on South Africa, CM/Res.455(XXVI).

104 Resolution on Namibia, CM/Res.537(XXVIII); Resolution on South Africa, CM/Res.538
(XXVIII), para. 2.

105 Resolution on South Africa, CM/Res.538(XXVIII), para. 3; ‘strongly condemns the con-
tinued imprisonment of hundreds of students and workers, the number of political pris-
oners and persecution of leaders such as Winnie Nomzano [sic] Mandela and Zeph
Mothupeng [sic]; demands the immediate and unconditional release of all national-
ist leaders serving terms of life imprisonment or long sentences who have been jailed

10
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release of all political prisoners;'’® and expressed ‘its deep concern over

the trials conducted according to the arbitrary and inhuman laws of the
government’.'”” Further, it condemned the ‘loss of life and damage to
property’,'% the killing of demonstrators'”” and unfair trials.''’ In the
context of Rhodesia, for example, the OAU called on the UK govern-
ment to suspend the ‘present undemocratic constitution of 1961 and to
convene a new constitutional conference for the purpose of preparing a
Constitution founded on universal suffrage of all inhabitants of the ter-
ritory’.!'! The Council of Ministers on several occasions was prepared to
say that the ‘atrocities perpetrated by the illegal racist minority regime
in Rhodesia against the African people fighting for their freedom” were

since 1963 and pays tribute to their heroic struggles, Resolution on South Africa,

CM/Res.554(XXIX), paras. 11-12. In respect of South Africa in 1989, the Council of

Ministers noted that it was ‘gravely concerned over the extension of the state of emer-

gency, passing of death sentences on opponents of apartheid, continued detention without

trial and intensified repression of all opponents of the minority racist regime; further con-
cerned about the deteriorating health of political prisoners and detainees in apartheid
prisons), Resolution on South Africa, CM/Res.1207(L), preamble. Further, ‘demands that
all prisoners and detainees in racist jails have access to proper medical care’, Resolution
on South Africa, CM/Res.1207(L), para. 6; ‘Condemns the racist regime of South Africa
for incarcerating South African patriots for over a quarter of a century under inhuman
and harsh conditions which resulted in a sad deterioration of their health and, whilst wel-
coming the unconditional release of these stalwarts, some of whom have been rendered
sick by adverse prison conditions, demands the immediate and unconditional release of
all other political prisoners and detainees’, Resolution on South Africa, CM/Res.1244(LI),

para. 9.

Resolution on Namibia, CM/Res.551(XXIX), para. 4(b); Resolution on Namibia,

CM/Res.720(XXXIII), para. 4; Resolution on the Abduction and Detention of Victor Mat-

lou of ANC by South African Police, CM/Res.767(XXXIV); Apartheid in South Africa,

CM/Res.13(11); Southern Rhodesia, CM/Res.62(V).

107 Apartheid and Racial Discrimination, CM/Res.31(II). The Council of Ministers con-

demned South Africa’s arrests and trial of South West Africans arguing that this was

‘unjust and illegal’ in violation of UN resolutions demanding their release, Resolution on

South West Africans Tried and Sentenced in South Africa, CM/Res.138(X).

‘Strongly condemns the aggressive policies of the illegal South African occupation regime

in Namibia reflected in its repeated acts of aggression against neighbouring states in

particular Angola and Zambia, causing considerable loss of human life and damage
to property, Resolution on Namibia, CM/Res.629(XXXI), para. 10; Resolution on the

Current Situation in South Africa, CM/Res.956(XLI).

109 Resolution on South Africa, CM/Res.636(XXXI), preamble.

110 1 1967 the AHSG adopted a resolution on the trial of South West Africans in South
Africa noting it was ‘violating normal legal procedures and denying the said nationals
any access to witnesses or family connections both of which are necessary for preparing
effectively for their legal defence’, asking the UN to stop the trial, Resolution on South
West Africans on Trial in South Africa, AHG/Res.50(IV).

11" General Resolution on Southern Rhodesia, ECM/Res.11(V).
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‘crimes against humanity’.'!? It also called on other African states to try
to secure the release of detainees fighting for national liberation.''” Later
resolutions reiterated these issues, adding also that African governments
should combat ‘any policy based on racial discrimination’''* It thus had
broadened its consideration not only to racial discrimination in gen-
eral'’” but also to touch upon issues such as refugees''® and human
rights.

Although for many years such issues were always stressed within the
context of apartheid and the struggle for independence,''” in the course
of thirty years the South African issue prompted the OAU to consider
human rights issues in general as it sought to use all the means at its
disposal to condemn the apartheid regime. When apartheid ended it was
then difficult for African states to say human rights were just a domestic
concern. As Clapham notes:

112 Resolution on Rhodesia, CM/Res.135(X). It also said the same in respect of Portugal,
Resolution on Territories under Portuguese Domination, CM/Res.137(X). A massacre in
Mozambique by South Africa was said in 1987 to be a crime against humanity, Declara-
tion on the Massacre at Homoine in the People’s Republic of Mozambique, CM/ST.24
(XLVI).

Resolution on Territories under Portuguese Domination, CM/Res.137(X); Resolution

on Apartheid and Racial Discrimination, CM/Res.242/Rev.1(XVII); Resolution on Zim-

babwe, CM/Res.267(XIX). Solemn Declaration on General Policy, CM/ST.9(XXI); ‘Reaf-
firms the policy of apartheid is a crime against the conscience and dignity of the whole
mankind and is incompatible with the Charters of the United Nations and the OAU and
the Universal Declaration of Human Rights’, Resolution on the Situation in Southern

Africa, CM/Res.936(XL), para. 9.

114 Apartheid and Racial Discrimination in the Republic of South Africa, CM/Res.48(IV);
Apartheid and Racial Discrimination in the Republic of South Africa, CM/Res.66(V);
Resolution on South Africa, CM/Res.554(XXIX), paras. 1-3.

115 Resolution on Sanctions, CM/Res.553(XXIX), preamble. The AHSG also adopted a reso-

lution relating to racial discrimination against black Americans in the USA in 1964, Racial

Discrimination in the United States of America, AHG/Res.15(1); see also Resolution on

Apartheid and Racial Discrimination, CM/Res.102(IX).

In respect of a resolution on Zimbabwe in 1980 the Council of Ministers noted issues like

‘right of return of all Zimbabwean exiles and refugees’, ‘deeply indignant at the reports

of torture and harassment of refugees returning to Southern Rhodesia’, Resolution on

Zimbabwe, CM/Res.766(XXXIV), and further, ‘reaffirming the fact that the oppressive

system of apartheid colonialism and racism constitute major causes for the exodus of

refugees in Southern Africa’ See also Resolution on the Root Causes of Refugees in

Africa, CM/Res.987(XLII).

‘Calls on OAU member states to intensify the international campaigning for the immediate

and unconditional release of all political prisoners, detainees, people under house arrest

and other forms of restriction in South Africa and appeals to African and friendly states
to campaign for the granting of prisoner of war status to all freedom fighters captured by

the enemy’, Resolution on South Africa, CM/Res.636(XXXI), para. 12.

113
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In bringing their outrage to the attention of an external and especially
Western audience, however, African governments and other anti-apartheid
campaigners both explicitly breached the frontiers of juridical sovereignty
and raised issues relating to the treatment of individuals which could
equally be raised with reference to their own states. Once the human
rights records of African-ruled states started to attract external atten-
tion, it was correspondingly harder to claim the protection of sovereign
statehood.'"

Other issues prompting the OAU to deal with human rights

It is also worth mentioning a number of other smaller issues which had
some impact on the OAU choosing to consider human rights as part of its
remit. Firstly, the work of the International Labour Organisation (ILO)
and other international organisations prompted the OAU organs to con-
sider issues like workers’ rights from an early stage in its history.'!” Events
and conferences held at the international level (some of which were held
in Africa) in which African states were involved also prompted the OAU
to consider some aspects of human rights. This can be seen, for example,
in the chapters on the rights of women and of the child.'* Secondly, the
decision of the OAU organs during the 1980s to grant observer status to
NGOs may also have had some (much lesser) role to play when those,
albeit a very limited number, were admitted on the basis of their role in
human rights.'?!

118 Clapham, Africa, at 189.

119 For example, in a Resolution on the relationship with the OAU and ILO the Council of
Ministers, ‘appreciating the work done by the ILO in the field of employment promotion
and the improvement of working and living conditions of workers” and ‘recalling the
urgent need for Africa to implement the Declaration and Programme of Action on the
establishment of the New International Economic Order’, recommended that there be a
working relationship between the two bodies set up, the ILO to provide more technical
cooperation to African states, Resolution on the Relations between the OAU and ILO,
CM/Res.446(XXV).

See chapters 5 and 6.

In 1986 the OAU gave observer status to the African Jurists Association, noting that it was
‘conscious of the beneficial role that the Association can play with regard to the promotion
and protection of human rights and other legal issues in Africa’, Resolution on the Applica-
tion of African Jurists Association for Observer Status, CM/Res.1036(XLIII). In 1992 the
Council of Ministers granted observer status to the Social and Democratic Inter-African
organisation, ‘taking note of the importance of the objectives of the Socialist and Demo-
cratic Inter-African in particular the promotion of African unity, promotion of the respect
of human rights and fundamental liberties as well as the strengthening of inter-African

©
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Beyond these issues, however, little attention was paid to human rights
until the end of the Cold War in the early 1990s.'*?

Landmark developments in the OAU’s approach to
human rights

The African Charter on Human and Peoples’ Rights (ACHPR)

From the late 1970s onwards a number of important events define the
OAU/AU move to increased attention to human rights. Encouragement
at the UN level for regional human rights mechanisms, NGO lobbying
and a recognition by some African leaders themselves that human rights
in another state were also their concern fed into the adoption by the
OAU of the African Charter on Human and Peoples’ Rights (ACHPR)
in 1981.'* With its coming into force in 1986, human rights were thus
officially recognised in the OAU, albeit still in a rather limited fashion
given the independent focus of the Charter and its weak enforcement
mechanisms. Its Commission, an independent body of eleven experts,
was, however, headquartered in The Gambia, a factor which would not
help to integrate its work in the rest of the OAU’s organs in Addis Ababa,
and which has exacerbated its isolation over the years both theoretically

and international cooperation’, Resolution on the Request for an OAU Observer Status
Submitted by the Socialist and Democratic Inter-African, CM/Res.1383(LV), preamble.
In 1994 the Council of Ministers gave observer status to the African Society of Interna-
tional and Comparative Law (ASICL), noting the importance of its objectives such as
‘international law, the protection of public liberties and the improvement of the admin-
istration of justice’, Resolution on the Granting of OAU Observer Status to the African
Society of International and Comparative Law, CM/Res.1540(LX), preamble. In a resolu-
tion relating to the cooperation with the International Commission of Jurists, the Council
of Ministers noted that ‘Considering the mandate of the ICJ and its important role in the
promotion and protection of Human Rights in Africa and especially in the support ren-
dered towards the establishment and functioning of the African Commission on Human
and Peoples’ Rights” and ‘Considering also that the principles and objectives governing
the activities of the ICJ are in conformity with the principles and purposes of the OAU’,
‘Taking into account the need to enhance the cooperation between the OAU and Inter-
national Commission of Jurists in the field of human rights in Africa’. It then approved
a draft cooperation agreement between them, Resolution on the Proposed Cooperation
Agreement between the Organization of African Unity and the International Commission
of Jurists, CM/Res.1675(LXIV), preamble.

See J. Oloka-Onyango, ‘Human Rights and Sustainable Development in Contempo-
rary Africa: A New Dawn or Retreating Horizons, Human Development Report 2000
Background Paper (UNDP, 2000), http://www.undp.org/docs/publications/background_
papers/Oloka-Onyango2000.html.

125 Adopted 27 June 1981, 21 ILM (1982) 58.

122



HISTORICAL OVERVIEW: HUMAN RIGHTS IN THE OAU/AU 23

and practically from the work of the rest of the OAU, despite the lat-
ter’s formal role in the examination of the Commission’s documents and
financing of its activities.'** Some of the bodies within the OAU Secre-
tariat Headquarters in Addis Ababa which one might expect to liase with
the African Commission appear to have little knowledge of its work.'>
Whilst the African Charter could therefore be said to be some recognition
that human rights in one state were matters of concern to other states,
it was argued that this was not accompanied by an effective enforcement
mechanism within the Charter.'”® Certainly the OAU had turned a blind
eye to atrocities committed by Bokassa in the Central African Republic
and Idi Amin in Uganda,'?” yet the decision to adopt this Charter, its
subsequent coming into force in 1986 and the work of its Commission
have had a considerable impact on the OAU/AU and at the very least have
ensured that human rights were then a constant, albeit perhaps sidelined,
feature on the agenda of the OAU bodies.'”* Unfortunately, as the chap-
ter on the African Charter indicates,'?’ there does appear to have been a
presumption that human rights issues will be dealt with by the African
Commission in Banjul. Resolutions adopted by the OAU organs relating
to the work of the African Commission and in the adoption of its reports
have generally, therefore, been limited to formalities, supporting the idea
of the Commission and that it should be strengthened in general, urg-
ing states to ratify the Charter and subsequent instruments and submit
their reports to the Commission.'? Over the years, however, the fact that
its reports were on the agenda of the OAU organs and the adoption of

124 ACHPR, Articles 33-44 and 59.

125 Indeed, when the Commission presented its Draft Protocol on the Rights of Women
to the OAU General Secretariat it was asked to revise it further in light of parallel
discussions which had taken place at the OAU, Draft Protocol to the African Char-
ter on Human and Peoples’ Rights on the Rights of Women in Africa [Final Version],
CAB/LEG/66.6; Drafting Process of the Draft Protocol on the Rights of Women in Africa,
DOC/OS(XXVII)/159b. See chapter 2 below.

126 Clapham, Africa, at 191.

127" Akinyemi, ‘The Organization of African Unity), at 393.

128 Even when the ACHPR was in the process of being debated, it received relatively little
attention at the level of the Council of Ministers and AHSG, resolutions merely refer-
ring to its development: for example, in its first specific resolution on human rights
in 1980, Decision 115(XVI) of the AHSG; Resolution on Human and Peoples’ Rights,
CM/Res.792(XXXV).

129 Chapter 2.

130 Resolution on the African Commission on Human and Peoples’ Rights, CM/Res.1379
(LV); Decision on the Fifteenth Annual Activity Report of the African Commission on
Human and Peoples’ Rights, AHG/Dec.171(XXXVIII). See further, chapter 2.
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additional protocols to the African Charter, requiring the involvement
of the OAU, have had some influence on the way in which the latter has
approached human rights.

In July 1998 a Protocol establishing an African Court on Human and
Peoples’ Rights was adopted by the Assembly of the OAU.'*! This provides
for an independent eleven-member court with both advisory and con-
tentious jurisdiction over the rights in the ACHPR. States,'?” the African
Commission on Human and Peoples’ Rights, African intergovernmental
organisations, NGOs and individuals are permitted to submit cases direct
to the Court alleging violations of the ACHPR.'* It can receive requests
for advisory opinions from an OAU state, the OAU and its organs, or ‘any
African organisation recognised by the OAU’"** The Protocol has now
received the required number of ratifications to come into force.'*

Five years later the Assembly of the AU also adopted another Proto-
col that had been initiated by the African Commission on Human and
Peoples’ Rights. The Protocol on the Rights of Women in Africa'*® pro-
vides for a wide range of rights for women, including elimination of
harmful practices,'”” equal rights in marriage,'”® participation in deci-
sion making,'*” protection in armed conflicts,'*” as well as rights to edu-
cation and training, economic and social welfare rights, and the right to
health.'*! There are also provisions on food security, adequate housing,
healthy and sustainable environment, and sustainable development.'**
The Protocol is to be enforced by the African Commission on Human and
Peoples’ Rights, using the existing mechanisms of state reporting under

31 Protocol to the African Charter on Human and Peoples’ Rights on the Establishment of an
African Court on Human and Peoples’ Rights, OAU/LEG/AFCHPR/PROT(III), adopted
by the Assembly of Heads of State and Government, 34th session, Burkina Faso, 8-10
June 1998.

Only those that have lodged a case with the Commission, those against which a case has
been lodged at the Commission, and those whose citizens are victims of human rights
violations, Article 5(1)(b)—(d).

Only ‘relevant NGOs with observer status before the Commission’ can submit cases
‘directly before the Court’, and only individuals where the states have made declarations
accepting the jurisdiction of the Court in these instances, Article 5(3) and Article 34(6).
134 Article 4.

135 Article 34(3). The states who have so far ratified are: Algeria, Burkina Faso, Burundi,
Comonos, Cote d’Ivoire, DRC, The Gambia, Lesotho, Libya, Mali, Mauritius, Rwanda,
Senegal, South Africa, Togo and Uganda.

Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women
in Africa, adopted by the Assembly of the African Union, Mozambique, July 2003.

137" Article 5. 138 Article 6. 139 Article 9. 140 Article 11.

141 Articles 12, 13 and 14. 142 Articles 15-19.
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the Charter.'*’ The Commission will interpret provisions of the Proto-
col until the African Court on Human and Peoples’ Rights comes into
force.'**

The 1990 Declaration and other events in the 1990s

The end of the Cold War and the imposition of economic conditions for
the granting of aid by the World Bank and other donors has been impor-
tant in shaping the approach of the OAU to human rights.'* In its sem-
inal Declaration in 1990 on the Political and Socio-Economic Situation
in Africa and the Fundamental Changes taking Place in the World'*® the
AHSG noted the changes in the relationship with the West to one of coop-
eration and the end of the Cold War. Several themes are apparent from this
Declaration and feature in the later work of the OAU organs. It reflects a
more holisticapproach to human rights concerns and combines a number
of issues that were relevant at the time. These included globalisation and
the impact of the ‘increasing global tendency towards regional integra-
tion and the establishment of trading and economic blocs’'*” on Africa.
Secondly, it noted development and socio-economic issues; economic
performance had decreased with the resulting impact on health, housing
and education of the people. The OAU thus reaffirmed that Africa’s devel-
opment ‘is the responsibility of our governments and our peoples. We are
now more than before determined to lay solid foundation for self-reliant,
human-centred and sustainable development on the basis of social jus-
tice and collective self-reliance.”'*® This increased attention by the OAU to
issues of development'*’ would appear as a theme in the OAU’s later work.
Thirdly, the impact of refugees and conflicts was also apparent.'*’ Lastly,

143 ACHPR, Article 62, see Protocol, Article 26(1).

144 protocol, Articles 27 and 32. 145 See Clapham, Africa, at 192.

146 Declaration on the Political and Socio-Economic Situation in Africa and the Fundamental

Changes Taking Place in the World, 11 July 1990, 26th session of AHSG.

147 Tbid. 148 Tbid.

149 Resolution on the Permanent Sovereignty of African Countries over their Natural

Resources, CM/Res.245(XVII); Resolution on the African Charter for Popular Partici-

pation in Development and Transformation, CM/Res.1286(LII), preamble.
We therefore renew our determination to work together towards the peaceful and
speedy resolution of all the conflicts on our continent. The resolution of conflicts
will be conducive to the creation of peace and stability . . . and will also have the
effect of reducing expenditure on defence and security thus releasing additional
resources for socio-economic development. We are equally determined to make
renewed efforts to eradicate the root causes of the refugee problem. It is only

150
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the Declaration also noted the importance of democracy and popular
participation, this again being tied with the aim of achieving economic
progress:

It is necessary to promote popular participation of our peoples in the pro-
cesses of government and development. A political environment which
guarantees human rights and the observance of the rule of law, would
assure high standards of probity and accountability particularly on the
part of those who hold public office. In addition, popular based processes
would ensure the involvement of all including in particular women and
youth in development efforts. We accordingly recommit ourselves to the
further democratisation of our societies and to the consolidation of demo-
cratic institutions in our countries. We reaffirm the right of our countries
to determine, in all sovereignty, their system of democracy on the basis of
socio-cultural values, taking into account the realities of each of our coun-
tries and the necessity to ensure development and satisfy the basic needs of
our peoples. We therefore assert that democracy and development should
go together and should be mutually reinforcing."
In 1990 the African Charter on the Rights and Welfare of the Child
(ACRWC) was adopted'”” as a way of promoting the UN Convention
on the Rights of the Child in Africa.'”® This Charter provided for a sep-
arate eleven-member independent Committee to promote, protect and
interpret the rights in the instrument. The Charter eventually came into
force nine years later and its Committee met first in spring 2002.
Further moves in the late 1990s again indicated a shift to the OAU
seeing human rights as part of its remit. At this time the OAU organ-
ised a series of conferences for ambassadors and ministers specifically
on human rights.'”* In the resulting reccommendations states committed

through the creation of stable conditions that Africa can fully harness its human
and material resources and direct them towards development.

Declaration on the Political and Socio-Economic Situation in Africa and
the Fundamental Changes Taking Place in the World, 11 July 1990,
26th session of AHSG.

151 Thid. 152 26th Session AHSG, OAU Doc. CAB/LEG/24.9/49 (1990).

153 See chapter 6.

134 Resolution on the Ministerial Conference on Human Rights in Africa, CM/Res.1673
(LXIV), preamble. The OAU Ministerial Conference on Human Rights was held in April
1999 in Grand Bay, Mauritius. See also Introductory Note to the Report of the Secretary
General, Sixty-Ninth Ordinary Session of the Council of Ministers, Addis Ababa, Ethiopia,
19-23 March 1999, paras. 296-8.
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themselves to ‘ensure that the recommendations contained in the Grand
Bay (Mauritius) Declaration and Plan of Action are reflected in all the rel-
evant programmes of the OAU and, to put in place the necessary mech-
anisms for appropriate follow-up action on the implementation of the
Declaration and Plan of Action’'”” The resulting Grand Bay Declaration
and Plan of Action indicated a shift from human rights being seen as the
domain of the African Commission in Banjul to a more integrated per-
spective within the OAU itself, and marked an important turning point
in the OAU’s recognition of its role in this regard.’”® Thus in 1998 at its
Summit the AHSG noted expressly the role of women, the need to ‘work
towards the establishment and consolidation of effective democratic sys-
tems, taking into account the socio-cultural realities of our states, with
all actors of the civil society, the importance of working ‘towards the
establishment and consolidation of a credible and independent justice
accessible to all; ensure respect for human rights and fight impunity,
among other issues.'”’

Thus, whilst by the late 1990s other themes were getting the attention
of the OAU, the adoption of the Algiers Declaration'® in 1999 reflected
the idea that the OAU had moved beyond simply considering the self-
determination issue:

We believe that human rights have undergone major positive changes since
the independence of African countries.. . . The liberation movements of our
peoples, the efforts of our countries of the OAU to codify and implement
these rights, as well as the current dynamic process of establishing new
democratic spaces in Africa have contributed to a very large extent to these
changes.

The Declaration also recognised the contribution of the ACHPR, the
Protocol on the African Court and the Grand Bay Declaration and
the Plan of Action which ‘eloquently testify to Africa’s contribution to
the promotion and protection of the noble cause of human rights’. It did
not stop there, however, but went further to consolidate the responsibility
of the OAU:

155 Decision on the Report of the Secretary General on the Ministerial Conference on Human
Rights (Doc.CM/2123(LXX)), CM/Dec.475(LXX).

156 Thid.: “calls upon all member states, the OAU and all relevant UN agencies and other
international partners to implement it’

157 Ouagadougou Declaration, AHG/Decl.1(XXXIV), para. 1.

158 Algiers Declaration, AHG/Decl.1(XXXV).
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We, however, recognise that much remains to be done to bring these devel-
opments to the level of our own expectations and the legitimate aspira-
tions of our peoples. We are aware of these limitations and determined
not to relent in our efforts to transcend them. In this spirit we reiterate
our commitment to the protection and promotion of human rights and
fundamental freedoms. We emphasise the indivisibility, universality and
inter-dependence of all human rights, be they political and civil or eco-
nomic, social and cultural or even individual or collective. We call upon
the international community to ensure that they are not used for political
purposes.'”’

Conference on Security, Stability, Development and
Cooperation in Africa (CSSDCA)

In 1991 President Museveni, then Chairman of the OAU, proposed a meet-
ing on Security, Stability, Development and Cooperation in Kampala. This
Conference looked at how to deal with development, security and stabil-
ity and adopted the Kampala Document which included the 1990 OAU
Declaration on Socio-Economic Changes as well as the African Charter
on Popular Participation in Development. This Kampala Document was
presented to the OAU AHSG in Nigeria in 1991, although it was not
adopted, but referred to the Council of Ministers. It was only in July 1999
at the 1999 Summit that the Nigerian president called for it to be looked
at again and relaunched the impetus.

At the Extraordinary Summit in September 1999 in Sirte, Libya, it was
decided to hold a ministerial Conference on Security, Stability, Devel-
opment and Cooperation in Africa (CSSDCA) and this was formally
endorsed by the AHSG of the OAU. The first ministerial meeting of the
CSSDCA was held in Nigeria from 8—9 May 2000 and at the following July
Summit of the OAU in Togo in 2000 a Solemn Declaration was adopted
by the OAU organs. It was agreed that there would be a standing confer-
ence at the level of heads of state every two years, and the first one took
place in South Africa in July 2002. Experts’ meetings were held in South
Africa and Ethiopia prior to this in December 2001 and May 2002 to dis-
cuss the security and stability issues. The aims of these were to develop
a Memorandum of Understanding on the issues, to submit to the OAU
76th Council of Ministers session for approval. It was intended that the
CCSDCA would form a more binding element in the AU, perhaps as an
Annex to the Constitutive Act.

139 Ibid.
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What is important in this context is that central to the CSSDCA are
a number of human rights components. Thus the Draft Memorandum
of Understanding on Security, Stability, Development and Cooperation
in Africa’s'®’ ‘core values’ includes reference to the ‘impact of refugees
and displaced persons on security, natural resources, spread of arms and
weapons, good governance and human rights, rejection of unconstitu-
tional changes of government, respect and promotion of human rights,
rule of law and equitable social order, eradication of corruption, no politi-
cal organisation on basis of race, religion’, as well as reference to ‘transpar-
ent electoral processes, development, cooperation and integration’. Com-
mitment to these core values is pledged by states that they should, among
other things, ‘promulgate constitutions with Bills of Rights, free and fair
elections, separation of powers, multiparty systems, free expression, inde-
pendent judiciary, popular participation, civilian authority, protection of
human rights, establishment of African Court on Human and Peoples’
Rights, improve good governance, promote and protect rights and welfare
of the African child.

Further, a number of indicators were developed under the CSSDCA
which are important for human rights. Concrete obligations of states

include ratification and implementation of human rights instruments by

particular dates,'®! that they take national measures,'®* including setting

160 See www.au2002gov.za/docs/background/cssdca.htm.

161 For example, that all states ratify the OAU Convention on Refugees by 2003 and take
national measures to give effect to its provisions. Further, states should implement the
provisions of the Charter for Popular Participation in Development ‘by creating more
enabling conditions for increased participation of women, the youth and civil society
organisations’, para. 22. States were to ratify the African Charter on the Child by 2003,
the Optional Protocol to the UN Convention on the Rights of the Child and ensure
its implementation by 2005 and take effective plans for demobilisation of soldiers; and
all provisions of the ACHPR by 2003, as well as other international instruments and
implement such along with the Grand Bay Declaration and Plan of Action. All states
were to ratify the Optional Protocol to Convention on the Elimination of Discrimination
Against Women (CEDAW) by 2005.

By 2004 states should have adopted ‘the fundamental tenets of democratic society . . .

namely, a Constitution and a Bill of Rights provision, where applicable, free and fair elec-
tions, an independent judiciary, freedom of expression and subordination of the military
to legitimate civilian authority, rejection of unconditional changes of government, and
implement these principles by 2005, where they are not already applicable’, para. 14. By
2004, states should have elaborated principles of good governance, para. 15; incorporate
into national laws habeas corpus or detention without trial and prohibited of torture, etc.
by 2004, para. 25; take measures by 2005 to promote equality of women and ‘ensure the
representation of women in all national institutions, as well as abrogate discriminatory
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up domestic institutions,'®’ that the OAU/AU review human rights stan-
dards and make the necessary changes'®* and support bodies that protect
human rights.'®

Implementation of the CSSDCA process is to be achieved by legis-
lation and other measures, the designation of focal points in states to
coordinate and monitor implementation of CSSDCA and the creation of
national coordinating committees. Current knowledge and best practice
on democratic practices, human rights and good governance should be
disseminated and the CSSDCA Unit should be enlarged; it is now a part
of the Commission of the AU. Performance will be monitored by a stand-
ing conference on CSSDCA at Summit level every two years, with review
meetings of plenipotentiaries in between these meetings. The national
units would work with the CSSDCA unit, and with the process of peer
scrutiny and national mechanisms would produce country reports, with
input from civil sector and others. The CSSDCA Unit would coordinate
with international bodies and the visitation panels composed of eminent
Africans would carry out assessments on the spot every two years. This
process of peer review is likely to be of increased importance, particularly
with the NEPAD developments and increased integration between the
two.'® The role of the organs like the African Commission on Human
and Peoples’ Rights is of huge potential importance.

laws in African countries against women’, and also adopt and ratify the Protocol on the
rights of women and the instruments for their protection, para. 26.
States should by 2003 have set up independent electoral commissions or other mecha-
nisms ‘to ensure free and fair elections in all African countries, para. 18; and each state
should set up an independent commission to determine prison conditions and Parole
Board by 2005, para. 28.
For example, that the OAU review the Convention on Refugees by 2005 to adapt it to
current circumstances and to strengthen oversight mechanisms in respect of giving the
Secretariat statistics on human rights protection, separating armed elements from the
refugee population, and measures to compel rebel groups to respect the rights of refugees,
returnees and displaced persons. Further, The AU should
adopt and standardise by 2003, guidelines for independent and effective obser-
vations of elections in AU member states with the provision of an effective elec-
toral unit within the AU commission. The guidelines must include provisions for
strengthening civil society and local monitoring groups in individual African coun-
tries and the continent as a whole to support the process of ensuring free and fair
elections.
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para. 19
All states are to submit periodic reports to the African Commission by 2004 and the
Commission is to be given adequate resources by 2006, para. 26.
166 See below.

165
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Transformation from OAU to AU

The OAU hasrecently gone through a process of transformation to become
the African Union (AU). In Libya on 9 September 1999 the OAU’s Assem-
bly of Heads of State and Government at their Fourth Extraordinary
Summit adopted the Sirte Declaration proposing an Inter-African Union.
Legal experts and parliamentarians met in Ethiopia in April and in Tripoli
at the end of May 2000 and their report was considered by the First OAU
Ministerial Meeting on the Implementation of the Sirte Declaration.'®” In
July 2000 in Lomé, Togo, the Constitutive Act of the Union was adopted.'*®
The Act provides for transitional arrangements whereby the OAU Charter
remains operative for one year ‘for the purpose of enabling the OAU/AEC
to undertake the necessary measures regarding the devolution of its assets
and liabilities to the Union and all matters relating thereto’.'®’

The AU also accelerates the process of economic unity begun by the
Treaty on the African Economic Community (AEC). In this sense it is tak-
ing the wider political and economic view that the EU now encompasses,
indeed it was the EU that was said to have served as the AU’s model.'”"
Some have noted ‘the subtle and sometimes overt references which are
frequently made in the AEC treaty of Abuja to the structure and policies
of the EU. A perusal of the treaty leaves no doubt that the architects of the
Abuja treaty hoped to replicate the EU’s structure, policies and success,
but on an African landscape.’!”!

Whilst the EU may be seen as a beacon for economic success, it may
be less likely to suggest to those seeking to replicate it that human rights
should be at the forefront of their considerations. The EU, despite its

167 Report of the Ministerial Conference on the Establishment of the African Union and

Pan-African Parliament, CM/2162(LXXII).
168 See appendix II. 169 Constitutive Act, Article 33(1).
170 Although others have argued that in fact the EU was not the only regional influence
and models from ASEAN were also of use, see Inter-Africa Group/Justice Africa, ‘The
Architecture and Capacity of the African Union. African Development Forum (ADF
IIT) Economic Commission for Africa’, Issues Paper for the African Union Symposium,
at 3.
O. A. Babarinde, ‘Analyzing the Proposed African Economic Community: Lessons from
the Experience of the European Union’, paper for the Third ECSA-World Conference on
The European Union in a Changing World, sponsored by the European Commission, D-G
X, Brussels, 19—20 September 1996, http://www.ecsanet.org/conferences/babarinde.htm,
at 5. He goes on to argue that there are ‘limits to the parallels that can be drawn between the
EU and the proposed AEC... . the stated goals may be too ambitious, albeit not impossible,
to achieve, given the recent socio-political and economic trends which predominate in
Africa’.
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considerable reputation, has been criticised for failing to adopt a coherent
approach to human rights. As Alston and Weiler state:

The human rights policies of the European Union are beset by a paradox.
On the one hand, the Union is a staunch defender of human rights in both
its internal and external affairs. On the other hand, it lacks a comprehensive
or coherent policy at either level and fundamental doubts persist whether
the institutions of the Union possess adequate legal competence in relation
to a wide range of human rights issues arising within the framework of
Community policies.'”?

The role of Libya in the establishment of an African Union also has
implications for its future. Initially Arabic nations were, unsuccessfully,
encouraged to adopt something similar.'”? Concerns have been raised
about the extent to which Libya, whose recent treatment of black Africans
has come under considerable criticism,'’* is able to promote an African
organisation, one of whose central planks should be human rights for all
Africans.'”” However, it is important to stress that although Libya may
have been at the forefront of the OAU/AU transition, it has not been the
only state to have played a key role and it would be wrong to say that
the AU is simply a Libyan creation. It is the result of a long process of
OAU/AEC initiatives.

The provisions of the resulting Constitutive Act suggest that human
rights will indeed play a greater role in the work of the Union than
they did in the OAU. Thus, the preamble of the Act recalls ‘the heroic
struggles waged by our peoples and our countries for economic inde-
pendence, human dignity and economic emancipation’. Human rights
are mentioned specifically with states being ‘determined to promote and
protect human and peoples’ rights, consolidate democratic institutions
and culture and to ensure good governance and the rule of law’ The
central Objectives, in Article 3, and Principles, in Article 4, of the Union

172 P, Alston and J. H. H. Weiler, ‘An “Ever Closer Union” in Need of a Human Rights Policy:
The European Union and Human Rights’, in Alston (ed.), The EU and Human Rights
3-68, at 6. For other discussions of the EU and human rights see A. Clapham, ‘A Human
Rights Policy for the European Community’, Yearbook of European Law 10 (1990) 309-49;
D. Marantis, ‘Human Rights, Democracy and Development: The European Community
Model, Harvard Human Rights Journal 7 (1994) 1-32, at 7; N. Neuwahl and A. Rosas
(eds.), The European Union and Human Rights (The Hague: Martinus Nijhoff, 1995).

173 See http//www.africanews.org. Indeed, Qadhafi wanted them to join the AU and many
have questioned his objectives in doing so.

174 See, for example, allegations of racist attacks against sub-Saharan Africans, ‘Libya),
Amnesty International, Annual Report 2001, Al Index: POL 10/001/2001.

175 See also The Times, 22 January 2003.
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noted that the Union’s aims include not only achieving ‘greater unity and
solidarity between the African countries and the peoples of Africa’ and
accelerating development but also the need to ‘promote peace, security
and stability on the continent’.!”® It is recognised that there is a need to
‘encourage international co-operation, taking due account of the Charter
of the United Nations and the Universal Declaration of Human Rights’
and ‘promote and protect human and peoples’ rights in accordance with
the African Charter on Human and Peoples’ Rights and other relevant
human rights instruments’.!”” Thus states should respect the need for
‘peaceful coexistence of member states and their right to live in peace and
security,'”® promote gender equality, have ‘respect for democratic prin-
ciples, human rights, the rule of law and good governance’, respect the
sanctity of life and condemn unconstitutional changes of government.'”’

Also relevant are the requirements to ‘promote co-operation in all fields
of human activity to raise the living standards of African peoples’ and
to ‘work with relevant international partners in the eradication of pre-
ventable diseases and the promotion of good health on the continent’'®’

On the face of it, therefore, the Constitutive Act of the AU appears to
give an important place to human rights and an indication that they will
play a significant role in the AU. However, there has been considerable
concern that institutions such as the African Commission on Human and
Peoples’ Rights and the proposed African Court on Human and Peoples’
Rights do not appear to feature in the Act. Whilst some fear that this
meant these bodies were being sidelined or forgotten under these new
structures,'®! it perhaps indicates lack of coherence in the Act as a whole
to the previous structures of the OAU, when other organs, such as the
Central Organ, were also omitted.'®? Indeed, the OAU/AU organs have
continually stressed that it is for the African Commission on Human and

176 Article 3(f). 177 Article 3(e) and (h). 178 Article 4(i).

179 Article 4(1), (m), (o) and (p). 180 Articles 3(k) and (n).

181 The Sirte Declaration went a little further, with the AHSG noting the violations of
human and peoples’ rights that continued on the continent and specifically stated:
‘We also recommit ourselves to ensure the early establishment of the African Court
on Human and Peoples’ Rights’, Draft Sirte Declaration, Fourth Extraordinary Summit
of the Assembly of Heads of State and Government, 8-9 September 1999, Sirte, Libya,
EAHG/Draft/DECL(IV) Rev.1, para. 14.

For example, the Council of Ministers has asked that the Secretary General take mea-
sures to assure the place of the African Population Commission and the OAU Labour
and Social Affairs Commission in the AU, Decision on the Place of the African Pop-
ulation Commission (APC) in the African Union, AHG/Dec.176(XXXVIII); Decision
on the Place of the OAU Labour and Social Affairs Commission in the African Union,
AHG/Dec.177(XXXVIII).
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Peoples’ Rights first to consider its place within the Union and to inform
the AU organs accordingly.

What is perhaps more concerning is that, despite being mentioned in
the substantive provisions of the Act, in relation to the mandates of the
various institutions within the Union, human rights are not listed under
any of them expressly. The most one can presume is to infer that they
might be covered by the mandate of these bodies. The Assembly, as the
supreme body of the Union, seems to reflect the AHSG under the OAU.
The functions of the Executive Council in Article 13 provide that it should
coordinate and take decisions on ‘policies in areas of common interest’
and lists ‘environmental protection, humanitarian action and disaster
response and relief, ‘education, culture, health’, ‘nationality, residency
and immigration), ‘social security . . . child care policies as well as policies
relating to the disabled and handicapped’.'®’ Similarly the Act establishes
a number of Specialised Technical Committees'®* and it is possible that
those on Health, Labour and Social Affairs, and on Education, Culture
and Human Resources, may cover human rights.

Other institutions of the Union include a Pan-African Parliament and
a Court of Justice. The latter is charged under Article 26 with interpreting
any aspect of the Act.'® It is possible that this body and the proposed
African Court on Human and Peoples’ Rights will exist side by side, which
has worked well in the European system, with the European Court of
Human Rights and the European Court of Justice (ECJ).'* The latter
in fact has developed a closer relationship with the jurisprudence of the
former and shown itself willing to take a more human rights approach to
its cases. As the ECJ has held:

Itis well settled that fundamental rights form an integral part of the general
principles of law whose observance the Court ensures. For that purpose,
the Court draws inspiration from the constitutional traditions common
to the Member States and from the guidelines supplied by international
treaties for the protection of human rights on which the Member States

185 Article 13(e), (h), (j), (k) of the Constitutive Act respectively.

184 This are committees on: Rural Economy and Agricultural Matters; Monetary and Finan-
cial Affairs; Trade, Customs and Immigration; Industry, Science and Technology, Energy,
Natural Resources and Environment; Transport, Communications and Tourism; Health,
Labour and Social Affairs; Education, Culture and Human Resources’, Article 14.
Protocol of the African Court of Justice, adopted July 2003, Decision on the Draft Protocol
ofthe Court of Justice of the African Union, Dec. EX/CL/59(I1I), Assembly/AU/Dec.24(II).
See R. Murray, ‘A Comparison between the African and European Courts of Human
Rights’, African Human Rights Law Journal 2(2) (2002) 195-222.

185
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have collaborated or of which they are signatories. In this regard, the Court
has stated that the Convention has special significance.'®’

The relationship between the African Court of Justice (ACJ) and the
African Court on Human and Peoples’ Rights will be examined in greater
detail in chapter 2.

There will also be a Permanent Representatives Committee, an Eco-
nomic, Social and Cultural Council (an advisory body of social and pro-
fessional groups) and financial institutions.

The Act provides for a Pan-African Parliament, in Article 17, ‘to ensure
the full participation of African peoples in the development and economic
integration of the continent’.'® Its powers are determined by a Protocol
to the Act. This Parliament has its basis in the Treaty of the AEC and it
is a Protocol to this Treaty which has created the Pan-African Parliament
mentioned in the Constitutive Act. This Protocol was drafted at the same
time as the Constitutive Act'® and has now been adopted by the OAU
AHSG." Among Parliament’s Objectives are to ‘promote the principles
of human rights and democracy in Africa’ and to ‘encourage good gov-
ernance, transparency and accountability in Member States’.!”! It is com-
posed of five representatives from each state who should include at least
one woman in their delegation and ‘must reflect the diversity of political
opinions in each National Parliament or other deliberative organ’.'*> How-
ever, the members vote in their own capacity and cannot hold executive
or judicial offices in their home states at the same time.'”” It is intended
that the Parliament will eventually have legislative powers, according to
Article 11 of the Protocol, although in its first five years it will have
consultative and advisory powers only.'**

This Parliament is perceived to mirror that of the EU,'” which, it
has been said, plays an essential role in ensuring the democratic nature

187 Opinion 2/94, Accession by the Communities to the Convention for the Protection of
Human Rights and Fundamental Freedoms, [1996] ECR 1-1759, para. 33.

188 Constitutive Act, Article 17(1). 189 Tripoli, 29 May-2 June 2000, CM/2162(LXXII).

190 At its Fifth Extraordinary Summit, Sirte, Libya, February—March 2001: Decision on the

Draft Protocol to the Treaty Establishing the African Economic Community Relating to

the Pan-African Parliament, Doc. EAHG/3(V), EAHG/Dec.2(V).

Protocol to the Treaty Establishing the African Economic Community Relating to the

Pan-African Parliament, CM/2198(LXXIII), Annex I, Articles 3(2) and (3).

192 Protocol on the Pan-African Parliament, Article 4. 193 Thid., Articles 6 and 7.

194 The Protocol requires a simple majority to come into force and this was achieved in

November 2003, see Press Release 093/2003.

‘The Dream of an African Parliament’, 27 February 2001, http://allafrica.com/stories/

200102270364.html.

19

195



36 HUMAN RIGHTS IN AFRICA

of the EU in that ‘democratic institutions have a special duty to take
care of fundamental rights’'”® and the Parliament is ‘the international
institution which is able to distinguish between the individual interests of
the states and the common interests of mankind’.!”” There is concern that
the African equivalent will not be able to represent the many millions of
individuals in Africa.'”®

A Peace and Security Council of the AU has also been established.!”” Its
task is to take decisions on conflict prevention, management and resolu-
tion, and Article 1 of the Protocol provides that it is ‘a collective security
and early-warning arrangement to facilitate timely and efficient response
to conflict and crisis situations in Africa’ Other bodies would assist the
work of the Council including, as provided in Article 2, the Commis-
sion, a Panel of the Wise, a Continental Early Warning System, an African
Standby Force and a Special Fund. Among its aims would be to develop
a common defence policy and ‘promote and encourage democratic prac-
tices, good governance and the rule of law, protect human rights and
fundamental freedoms, respect for the sanctity of human life and inter-
national humanitarian law, as part of efforts for preventing conflicts’.*"’
The principles guiding it in Article 4 of the Protocol expressly include the
Universal Declaration of Human Rights (UDHR) and ‘respect for the rule
of law, fundamental human rights and freedoms, the sanctity of human
life and international humanitarian law’. The Council is composed of fif-
teen states reflecting the geographical regions of the continent*’! and who
are committed, among others, to principles of democratic governance, the
rule of law and human rights.”’* The Council under Article 7 of the Proto-
col can authorise peace missions, recommend to the Assembly that the AU

196 E Boumans and M. Norbart, ‘The European Parliament and Human Rights, NQHR 7
(1989) 35-56, at 37.

197 P, van Dijk, ‘The Law of Human Rights in Europe — Instruments and Procedures for a
Uniform Implementation’, AEL 6(2) (1997) 22-50. See further discussions on the EU
Parliament, K. St C. Bradley, ‘Reflections on the Human Rights Role of the European
Parliament’, in Alston (ed.), The EU and Human Rights 839-58.

198 Targer states would prefer representation on the Parliament to reflect population,
although many smaller states want equality. However, decisions on such important issues
have been postponed until the Union is functioning.

199 May 2004. See also Protocol Relating to the Establishment of the Peace and Security
Council of the African Union, 9 July 2002.

200 Thid., Article 3(f).

201 As noted below, it is likely that the Heads of State Implementation Committee (HSIC) of
NEPAD may transform itself into this Council.

202 Protocol Relating to the Establishment of the Peace and Security Council of the African
Union, 9 July 2002, Article 5(2)(g).
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intervene in certain situations in respect of grave crimes, including crimes
against humanity, impose sanctions on unconstitutional changes in gov-
ernment and ‘follow-up, within the framework of its conflict prevention
responsibilities, the progress towards the promotion of democratic prac-
tices, good governance, the rule of law, protection of human rights and
fundamental freedoms, respect for the sanctity of human life and inter-
national humanitarian law by Member States’. Article 19 specifically pro-
vides that it will ‘seek close cooperation’ with the African Commission
on Human and Peoples’ Rights ‘in all matters relevant to its objectives
and mandate’ and that Commission should also inform the Council of
relevant issues. The Protocol replaced the Cairo Declaration of 1993 and
previous OAU resolutions and decisions on conflict prevention, manage-
ment and resolution.”” The Protocol required a simple majority of AU
states to ratify it in order to come into force.

The Economic Social and Cultural Council (ECOSOCC) is an advisory
organ’’* composed of 150 civil society organisations including those rep-
resenting women, children, elderly, disabled, professional groups, NGOs,
workers, employers, traditional leaders, academics, religious and cultural
organisations.”””> Among its functions are the promotion of human rights,
the rule of law, good governance and gender equality.”” This offers con-
siderable hope not only for increased civil society participation in the AU
but also the possibility of another avenue by which human rights matters
can be raised.

The Secretariat of the AU, based in Addis Ababa, is the Commission
of the AU?" and it is composed of a Chair, Deputy Chair and eight other
Commissioners.””® The members of the Commission in the performance
of their tasks are not permitted to receive instructions from government
or other external authorities.””” The Commissioners should as a group
reflect the regions of the continent and there is a requirement that there is
at least one woman from each region.”!’ Commissioners are nominated
by the regions from among nationals of member states and elected by

203 Thid., Article 22. 204 Constitutive Act, Article 22.

205 Draft Statutes of the Economic Social and Cultural Council, Exp/Draft/ECOSOCC
Statutes/Rev.2, Article 2.

Ibid., Article 5(5).

Statutes of the Commission, ASS/AU/2(I)-d. Note that this book will refer to ‘the Com-
mission of the African Union’ in respect of this body; and the ‘African Commission on
Human and Peoples’ Rights’ in respect of the organ established under the ACHPR.
Statutes of the Commission, ASS/AU/2(I)-d, Article 2. 209 Tbid., Article 4(1).

210 Thid., Article 6.
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the states, and are responsible for implementation of decisions over the
specific remits for which they are appointed.’!! Article 12 provides for a
number of ‘portfolios’ for the Commission and these include one on Polit-
ical Affairs which covers ‘Human Rights, Democracy, Good Governance,
Electoral Institutions, Civil Society Organizations, Humanitarian Affairs,
Refugees, Returnees and Internally Displaced Persons’*'” Although gen-
der is considered to be ‘cross-cutting through all the portfolios of the
Commission, a special unit has been established in the Office of the Chair-
person to coordinate all activities and programmes of the Commission

related to gender issues’”!”

New Partnership for Africa’s Development (NEPAD)

In parallel to the OAU/AU transformation has been the recent contribu-
tion of what is known as the New Partnership for Africa’s Development
(NEPAD). NEPAD merges the previous Millennium Partnership for
Africa’s Recovery Programme (MAP)?'* and the Omega Plan, finalised
in July 2001. It was created by African leaders and addresses economic
and social development for the continent and how Africa can build
partnerships elsewhere. Its goals are sustainable development, eradication
of poverty and stopping Africa’s marginalisation in globalisation. One of
the important aspects of NEPAD is that it recognises that development
is impossible unless there is democracy and respect for human rights.
Its Democracy and Political Governance Initiative notes the ACHPR,
ACRWC, UN instruments including human rights instruments, and
other OAU initiatives taken by OAU organs. The Initiative confirms
the commitment of heads of state to various aspects of human rights
including

21 1hid., Article 11.

212 The others are: Peace and Security (Conflict Prevention, Management and Reso-
lution, and Combating Terrorism . . .); Infrastructure and Energy (Energy, Trans-
port, Communications, Infrastructure and Tourism . . .); Social Affairs (Health,
Children, Drug Control, Population, Migration, Labour and Employment, Sports and
Culture . . .); Human Resources, Science and Technology (Education, Information Tech-
nology Communication, Youth, Human Resources, Science and Technology . . .); Trade
and Industry (Trade, Industry, Customs and Immigration Matters . . .); Rural Economy
and Agriculture (Rural Economy, Agriculture and Food Security, Livestock, Environment,
Water and Natural Resources and Desertification . . .); and Economic Affairs (Economic
Integration, Monetary Affairs, Private Sector Development, Investment and Resource
Mobilization . . .).

The Directorate on Gender and Development, Article 12(3), Statutes of the Commission.
MAP, March 2001, was a pledge by African leaders in respect of their participation in the
international economic and political order.

213
214
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the rule of law; the equality of all citizens before the law and the liberty
of the individual; individual and collective freedoms, including the right
to form and join political parties and trade unions, in conformity with
the constitution; equality of opportunity for all; the inalienable right of
the individual to participate by means of free, credible and democratic
political processes in periodically electing their leaders for a fixed term of
office; and adherence to the separation of powers, including the protection
of the independence of the judiciary and of effective parliaments.*"?

There is also a commitment to combat corruption. It makes it clear
that restoring stability is necessary for sustainable development, good
governance, human rights and democracy. It places particular importance
on human rights:

In the light of Africa’s recent history, respect for human rights has to be
accorded an importance and urgency all of its own. One of the tests by
which the quality of a democracy is judged is the protection it provides for
each individual citizen and for the vulnerable and disadvantaged groups.
Ethnic minorities, women and children have borne the brunt of the conflicts
raging on the continent today. We undertake to do more to advance the
cause of human rights in Africa generally and, specifically, to end the moral
shame exemplified by the plight of women, children, the disabled and ethnic
minorities in conflict situations in Africa.”'®

It stresses further the important role of women in this regard. The Action
Plan adopted requires states to ensure that ‘respective national constitu-
tions reflect the democratic ethos and provide for demonstrably account-
able governance), that political representation is promoted, ‘thus provid-
ing for all citizens to participate in the political process in a free and fair
political environment’ and that there is ‘strict adherence to the position
of the African Union (AU) on unconstitutional changes of government
and other decisions of our continental organization aimed at promot-
ing democracy, good governance, peace and security’. Further, states are
required to ‘strengthen and, where necessary, establish an appropriate
electoral administration and oversight bodies, in our respective countries
and provide the necessary resources and capacity to conduct elections
which are free, fair and credible’ and to ‘heighten public awareness of
the African Charter on Human and Peoples’ Rights, especially in our
educational institutions’. Provisions on good governance require states
to ensure, among other things, an ‘accountable, efficient and effective
civil service) ‘ensure the effective functioning of parliaments and other

215 AHG/235(XXXVIII), Annex 1. 216 Tbid., para. 1.
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accountability institutions in our respective countries, including parlia-
mentary committees and anti-corruption bodies; and ensure the indepen-
dence of the judicial system that will be able to prevent abuse of power
and corruption’.

It also makes specific commitments with regard to human rights
including support for civil society organisations,”!” ‘support the Charter,
African Commission and Court on Human and People’s Rights as impor-
tant instruments for ensuring the promotion, protection and observance
of Human Rights’, the strengthening of cooperation with international
organisations such as the UN High Commission for Human Rights; and
to ‘ensure responsible free expression, inclusive of the freedom of the
press.

Implementation is to be achieved through a Heads of State and
Government Implementation Committee (HSGIC) chaired by Nigeria
and with Senegal and Algeria as Vice Chairs, with seventeen other states
representing different geographical areas of Africa. It reports to the AU
Summit and its aim is to look at strategy and set up mechanisms for
reviewing progress. There is also a Steering Committee, composed of the
personal representatives of the five initiating presidents (Algeria, Egypt,
Nigeria, Senegal, South Africa). It has been dominated by South Africa
where its secretariat is presently based.

NEPAD is voluntary, unlike the CSSDCA under the AU proper. States
have to sign up to a review process’'® known as the African Peer Review
Mechanism (APRM), which requires that states, after eight months, sub-
mit to a base review and then reviews at three years and five years. There
is also the possibility of ad hoc reviews. The country reviews are to be
done by the Panel of Eminent Experts and teams from other institutions
such as the African Commission on Human and Peoples’ Rights, the Pan-
African Parliament and ECOSOCC.?"” The benchmarks recently adopted
indicate a number of ‘key objectives for democracy and political gover-
nance’ which include reduction of conflicts, constitutional democracy,
promotion of economic, social, cultural, civil and political rights, sep-
aration of powers, fighting corruption, and protection of the rights of

27 To “facilitate the development of vibrant civil society organizations, including strength-
ening human rights institutions at the national, sub-regional and regional levels

218 Sixteen so far have done so.

219 The Panel has now been appointed and is composed of Ms Marie-Angelique Savané
(Chairperson), Prof. Adebayo Adedeji, Ambassador Bethuel Kiplagat, Mr Mourad
Medelci, Dr Dorothy Njeuma, Dr Chris Stals and Dr Graca Machel. There is no member
of the African Commission on Human and Peoples’ Rights on the Panel.



HISTORICAL OVERVIEW: HUMAN RIGHTS IN THE OAU/AU 41

women, children, the vulnerable and refugees.””’ The standards adopted
include OAU/AU instruments as well as those of the UN, and the criteria
require ratification of these instruments, the reflection of the standards
in the constitution and the extent to which the rights are realised in the
particular country. Originally, the UN Economic Commission for Africa
was going to be used for the peer review but due to concerns by Nigeria
that this would render the process too Western dominated, there has been
a requirement that peer review will take place under the AU CSSDCA
Unit.”?! Thus, whilst the NEPAD process, with its secretariat presently in
Pretoria, is perceived to have been dominated by South Africa, this change
moves it back under the auspices of the AU.**” This should avoid confu-
sion over the exact position of NEPAD under the AU and any concerns
over duplication and competition.””* The AU has the further benefit of
being obligatory whereas NEPAD is only voluntary.’*

220 Objectives, Standards, Criteria and Indicators for the African Peer Review Mechanism
(APRM), NEPAD/HSGIC-03-2003/APRM/ Guideline/OSCI, 9 March 2003.
221 7. Cilliers, ‘NEPAD’s Peer Review Mechanism’ (Pretoria: Institute for Security Studies
Paper 64, November 2002) at 4, www.iss.co.za.

222 Cilliers notes that
although nominally part of the AU Commission, the NEPAD HSIC originally
proposed that the APRM secretariat be independent of the Commission in its
management, operations and funding, which will come directly from participating
member governments. The head of the APRM Secretariat will report directly to
the NEPAD HSIC, including by way of annual reports. This strange arrangement
reflected the compromise that had emerged in respect to the initial idea of locating
the APRM secretariat outside of the AU Commission. The 5th HSIC meeting during
November 2002 now provides for the full integration of the APRM secretariat into
the AU structures and process and future decisions may also see the end of the
HSIC as a semi-separate governing body.

Ibid., at 4

223 Thus,
the existence of a separate NEPAD governing and implementation structure that
operated in parallel to the Commission of the AU had been a source of considerable
tension between NEPAD, the continental organisation and those African countries
who have little interest in subscribing to the process of peer review. To compound
these tensions the Rome meeting of the NEPAD HSIC also agreed that the separate
NEPAD secretariat established in South Africa would continue to exist after the
AU Summit in Durban and only be reviewed in Maputo during the Summit of
2003. Ultimately the NEPAD secretariat would, of course, relocate to Addis Ababa
or could constitute a satellite office of the Commission, but as an integral part of
the AU Commission. This understanding has subsequently been reaffirmed by the
communiqué following the Abuja HSIC meeting in November.

Ibid., at 3

224 Tbid., at 5-6.
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Despite these problems, NEPAD has been significant in the interna-
tional attention that it has managed to maintain on Africa:

Had it not been for NEPAD under the leadership of President Mbeki,
Africa would have suffered severe marginalisation after the events of 11th
September 2001. Instead it was the focus of discussions at the G8 in Canada
and will be again in France in 2003 . . . In the process considerable focus
has been placed on those features of globalisation that perpetuate African
poverty . . . While not sufficient, NEPAD has done much to attract con-
tinued development assistance at a time when the attention of key donor
countries has been diverted by military priorities. Perhaps most important
of all, is that NPEAD has spurred action within the African Union, reflected
in the speed with which the Protocol on the establishment of the AU Peace
and Security Council was finalised. Eventually NEPAD will be seen to have
made a key contribution in the transition from the OAU to the African
Union, and even more specifically to the process of value building and
coherence in preparation of the establishment of the Peace and Security
Council

Given that peer review appears now to be consolidated in the AU and
the focus throughout both the AU and the NEPAD processes on human
rights, this signifies once more an attempt to have a more integrated
response to human rights across the continental institutions as a whole.
Once again, there is potential for a more coordinated approach to human
rights and their implementation and, once more, the role of institutions
like the African Commission on Human and Peoples’ Rights is likely to
become central.

Internal issues

Whilst these developments took place at the regional level, it is also impor-
tant to note several influences from the domestic setting. As will be further
considered in chapter 4, the conflicts that have taken place across Africa
have had an impact on the OAU/AU’s decision to look at human rights.
Although the OAU has been criticised for its failure to prevent or man-
age these crises effectively, they have prompted it to reflect later on these
events from a human rights angle. For example, the genocide in Rwanda in
1994 led to the OAU appointing an independent committee whose report
stressed the importance of human rights violations in this context.”** The

255 Tbid.
226 The International Panel of Eminent Personalities to Investigate the Genocide in
Rwanda and the Surrounding Events, Report on the Genocide in Rwanda, July 2000:
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wars in Liberia,”?” the DRC?**® and Sierra Leone,?*’ in particular, have also
been ongoing influences.

Relationship of the OAU/AU with other international
organisations

It would not be appropriate to leave an introduction on human rights
within the context of the OAU/AU without making some mention of the
role of the latter in the international arena.

Despite Africa often being seen as ‘a recipient of, rather than a con-
tributor to, the development of international law’,>*° the importance of
the OAU/AU and its organs in advancing international human rights law
should not be forgotten.””! As has been noted, ‘the common positions
taken by OAU members within the UN have even made it possible for
the African organisation to exercise a significant influence on the evolu-
tion of international law in that field’?*” In the context of the struggle for
decolonisation, for example, the African voice in the international arena
was very powerful in prompting the UN to take action. Similarly, lobby-
ing by African states helped to ensure enlargement of membership of UN
bodies.””? One of the reasons for these achievements, however, may have
been more to do with Africa’s lack of, rather than real, political power. As

http://www.internetdiscovery.org/forthetruth/Rwanda-e/EN-III-T.htm. See chapter 4 for
more discussion.

227 See, for example, Resolution on Liberia, CM/Res.1585(LXII).

228 See, for example, The Situation in the Great Lakes Region, the Democratic Republic

of Congo, CM/Dec.353(LXVI); Report of the Secretary General on the Situation in the

Democratic Republic of Congo, CM/2099(LXX)-d.

See, for example, Decision on the Report of the Secretary General on the Situation in Sierra

Leone, CM/Dec.454(LXX); Report of the Secretary General on the Conflict Situation in

Sierra Leone, CM/2099(LXX)-f; Decision on Sierra Leone, CM/2164(LXXII)-e.

20 A. P. Mutharika, ‘The Role of International Law in the Twenty-First Century: An African

Perspective’, Fordham International Law Journal 18 (1995) 1706; T. Maluwa, ‘Interna-

tional Law Making in the Organisation of African Unity: An Overview’, RADIC 12 (2000)

201-25, at 201.

Elias, Africa and the Development, at chapter 1. See also K. C. Dunn, ‘Introduction: Africa

and International Relations Theory’, in K. C. Dunn and T. M. Shaw, Africa’s Challenge to

International Relations Theory (Basingstoke: Palgrave, 2001) 1-10.

Sands and Klein, Bowett’s Law, at 248.

233 T. Hovet, ‘Effect of the African Group of States on the Behaviour of the United Nations’, in
El-Ayouty and Brooks (eds.), Africa, 11-17, at 13. See also Mathews, ‘The Organization of
African Unity’, at 72; R. A. Akindele and B. A. Akinterinwa, ‘Reform of the United Nations:
Towards Greater Effectiveness, Enhanced Legitimacy Profile and Equitable Regionally-
Balanced Membership in an Enlarged UN Security Council, in G. A. Obiozor and
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Clapham notes, Africa’s entry into the world scene dominated by Cold
War alliances also benefited the continent as it had more freedom than
perhaps others:

Whereas in many parts of the world, moreover, the formal recognition of
state sovereignty was in practice deeply compromised by superpower com-
petition, and the resulting need for weak states to seek external protection,
African states were relatively free. They did not form part of that ‘backyard’
or reserved domain . . . Put simply, African states were accorded an inter-
national freedom of action which largely reflected the fact that they did not
matter very much.?*

More recently, African initiatives have been important in ensuring
increased attention, among economic institutions such as the World Bank
and WTO, to the interests of developing states.””> This appears to have
been done in collaboration with other regional groupings, such as Arab
nations and Asia,”*® where the ‘deep rooted historical, political, cultural,
economic and other links’ have been stressed.?*” In this sense, it has been
argued that

it is not difficult to establish a verifiable, direct link between cultural/racial
factors and the direction of African foreign policy. This linkage cannot
be dismissed easily for it was, in part, similar factors that shaped Euro-
pean attitudes and policies towards Africa. Thus, if one conceives African
nationalism as opposition to and refusal to submit to alien political control
involving racial injustice and cultural debasement, then Pan-Africanism
is the most concrete expression of it . . . in essence, Pan-Africanism is a
struggle for racial justice, dignity and a new role for Africa in the world
community. Viewed in this way, Pan-Africanism was to enable Africans to
‘rejoin and recreate history’. It was to provide the ideological framework

A. Ajala (eds.), Africa and the United Nations System: The First Fifty Years (Lagos: Nigerian
Institute of International Affairs, 1998) 200-31, at 206.

234 Clapham, Africa, at 42.

235 The concern of the African states with these kind of activities has meant that the UN
role in encouraging economic and social cooperation has been one of more direct
involvement than the role of coordination that was originally conceived . . . [the
influence of African states] has meant that the major proportion of the UN activity
is concerned with direct involvement in development rather than the coordination
of activities of the international organisations.

Hovet, ‘Effect of the African Group) at 15

236 Draft Resolution on Afro-Arab Co-operation, CM/Draft/Res.16(LXIII) Rev.1; Draft Res-

olution on Strengthening Relations between African and Asian Countries and Organiza-
tions, CM/Draft/Res.20(LXIII) Rev.1.

237 Resolution on Afro-Arab Co-operation, CM/Res.1440(LVII).
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for the elimination of oppression and rapidly transform the oppressed. But

more than anything, it is a positive defence against the humiliation Africans

and Africans in the Diaspora have suffered for centuries.”**

The work of the Africa Group”*? at the UN has helped to ensure an African
perspective is fed into various bodies.”*" As a result,

by coming together under the umbrella of the OAU, the states of Africa have
obviously got much more out of the UN, both collectively and individually,
than would otherwise have been the case. With their collective voice, they

have persuaded the UN to listen to them and to do for them much more

than they would have been able to do by and for themselves.*"!

The approach of the OAU to the UN has always been one of support
and it has become increasingly concerned about its marginalisation.’*
Clearly, as will be seen in chapter 4, when it comes to conflict situations,
the OAU has seen itself as playing a secondary role to the UN. The OAU’s
relationship with the UN’s Economic Commission for Africa (ECA) has
been an interesting one, with some states wishing to see a close relationship
between the ECA and the OAU,’*’ and others not wanting the latter to

238 E. K. Dumor, Ghana, OAU and Southern Africa. An African Response to Apartheid (Accra:

Ghana Universities Press, 1991) at 26-7.

Made up of permanent representatives to the UN.

This ‘remains the main instrument for pursuing the aims and objectives of the OAU in

the forum of the UN’. ‘The African group at the UN has the advantage of having the

bulk of issues that it brings before the UN and its component organs clearly defined for

it in advance of the decisions and resolutions adopted by the highest political authority

of its member states, the OAU Assembly of Heads of State), Amate, Inside the OAU,

at 197. See also W. W. Nyangoni, Africa in the United Nations System (Cranbury, NJ:

Associated University Presses, 1985); see Report of the Committee on South West Africa

Concerning Implementation of General Assembly Resolutions 1569(XV) and 1596(XV),

GAOR, Sixteenth Session, Suppl.No.12A(A/4926), at 18-19.

241 Amate, Inside the OAU, at 568.

242 Algiers Declaration, AHG/Decl.1(XXXV):
We note with grave concern the growing marginalisation of the United Nations and
its role under the Charter for the maintenance of international peace and security
and the promotion of international co-operation for development. We declare
that the unilateral use of force in international relations, outside the duly conferred
mandate of the United Nations Security Council, opens the way to practices inimical
to world peace and security. We reaffirm our commitment to respect for the major
role and responsibilities of the United Nations and its Security Council in the
maintenance of international peace and security.

243 7.0. C. Jonah, ‘The UN and the OAU: Roles in the Maintenance of International Peace

and Security in Africa), in El-Ayouty and Brooks (eds.), Africa 127-51, at 131.
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dominate. As a result, there has been some concern in the past by the ECA
that it was being seen as subordinate to the OAU.***

However, the attention paid to Libya by the international community
has affected relationships between African states and the UN as a whole.
When the UN adopted sanctions against Libya following the Lockerbie
issue, the OAU stood firmly behind Libya: reaffirming ‘its solidarity with
the Great Libyan Arab Jamahiriya [the OAU] commends its efforts and
numerous initiatives taken in the search of solution to the crisis; deplores
the maintenance of sanctions against Libya despite that country’s flex-
ibility and efforts in meeting the conditions set by the United Nations
Security Council for lifting the sanctions’.**> The action against Libya was
seen as being against African as a whole: ‘Consider that any act aimed at
destabilising and undermining the Libyan Arab Jamahiriya constitutes an
affront to the collective aspiration of Africa and African peoples towards
the attainment of self esteem, dignity and independence.’”*® The OAU
Assembly thus decided in June 1998 that it would not comply with the
UN sanctions.”*” As Sands and Klein note:

It may prove to be difficult to assess the precise influence of this decision on
the lifting of sanctions by the Council later that year. Nevertheless, it cannot
be excluded that such a course of conduct might influence the practice of
other regional organisations which may be concerned about the legality of
some of the decisions taken by the UN Security Council, particularly in the

absence of any system of checks and balances or of judicial review of its

acts.”*®

244 <Spokesmen for the ECA made it known that the ECA could not be limited to play
only the role of a consultant and work for the OAU only when it was called upon
to do so . . . they would not have the ECA relegated to taking instructions from the
OAU and certainly not from the OAU General Secretariat, Amate, Inside the OAU, at
546.

Draft Resolution on the Dispute between the Great Libyan Arab Jamahiriya and the United
States of America, the United Kingdom and France, CM/Draft/Res.28(LXIII) Rev.1. See
also Draft Declaration of the Thirty-Third Ordinary Session of the OAU Assembly of
Heads of State and Government on the Dispute between the Libyan Arab Jamahiriya and
the United States of America and Great Britain, AHG/Draft/Decl.2(XXXIII) Rev.2: calls
for a ‘just and fair trial’ by the Scottish judges, para. 4. Because of lack of solution at
that stage it notes: “This has led to an impasse and, as a result, the entire people of Libya
have not only been held hostage for five years, but have also been subjected to collective
suffering because of accusations none of the two countries concerned have been able to
substantiate.”

Special Motion of Thanks to the Leader of the Great Socialist Libyan Jamahiriya Brother
Muammar Al Ghaddafi Adopted by the Fifth Extraordinary Session of the Assembly of
Heads of State and Government, EAHG/Dec.4(V).

247 Sands and Klein, Bowett’s Law, at 245. 248 Tbid.
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Libya has capitalised on its African support by spearheading the moves
to the AU. In this context, in August 2002 African states nominated Libya
to chair of the UN Human Rights Commission, despite criticisms from
the international community.**’

The OAU/AU and African states clearly still see their position within
the international arena as a disadvantaged one, criticising the UN for fail-
ing to pay the same degree of attention to African problems as to those
of others. The OAU has focused on trying to get African candidates into
positions at the UN and other international organisations.””” In addition,
there is a clear indication of the perception among African states that the
international community should be assisting them in respect of conflicts
and development and that this comes, in part, from the colonisation con-
text and the debt owed to Africa as a result: ‘In the wake of the upsurge
in the activities of pro-democracy movements and the increasing strug-
gle for democratisation in Africa, there has emerged a new expectation
amongst many Africans of a role for the international community to assist
in the democratisation process of these countries.”””! Yet the UN has been
eager to stress that ‘Africa must look at itself and ‘look beyond its colo-
nial past for the causes of current conflicts’?*? In this regard, therefore,
the adoption of NEPAD has been hailed by the UN and Western leaders
as a positive programme for cooperation on development with Africa,
particularly with its focus on finding African solutions to the problems

faced.

Conclusion

This book argues that, despite this inauspicious start, the OAU/AU has
paid considerable attention to human rights. The Addis Ababa organs
have looked at a variety of human rights issues which will be explored in
chapters 3 to 8. These include the concept of democracy, human rights
in times of conflict, the position of women, children and refugees, and
the relationship between human rights and development. What the book
also hopes to illustrate, however, is that this work has often been ad hoc.

249 See Human Rights Watch, ‘Libya Should not Chair UN Human Rights Commission’, 9
August 2002.

250 See, for example, Decision on African Candidatures for Posts within the United Nations
System and Other International Organisations, CM/Dec.484(LXX).

21 E.K.Quashigah, ‘Legitimate Governance in Africa: The Responsibility of the International
Community’, in Quashigah and Okafor (eds.), Legitimate Governance 461-85, at 461-2.

252 The Causes of Conflict and Promotion of Durable Peace and Sustainable Development
in Africa, Secretary General’s Report to the UN Security Council, 16 April 1998, para. 12.
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New standards have been elaborated and new institutions created without
any real attempt to build upon or consolidate what has gone before. The
most obvious institution under the remit of the OAU/AU to have taken
a leading role and operated at the centre of such developments was the
African Commission on Human and Peoples’ Rights. Yet, as is examined
in chapter 2, it has functioned on the periphery of the OAU/AU structure
and its ability, at present, to act as an effective coordinating body must be
questioned. The recent addition of yet more institutions, including the
African Court on Human and Peoples’ Rights, has happened without any
degree of consideration as to their coordination. Serious attention must
now be given to mapping out the responsibilities of each AU institution
and clarifying the human rights standards which have been developed to
ensure a bright future for human rights in Africa.



The relationship between the OAU/AU and the African
Commission on Human and Peoples’ Rights

In 1981 the OAU adopted the African Charter on Human and Peoples’
Rights (ACHPR). It is seen as the primary instrument for the promotion
and protection of human rights in Africa. It came into force in 1986’
and all OAU/AU states are now party to it. The ACHPR provides for an
eleven-member independent Commission, based in Banjul, The Gambia,
to monitor implementation of its provisions.” In addition, in 1998 the
OAU AHSG adopted the Protocol to the African Charter establishing an
African Court on Human and Peoples’ Rights.” As at the time of writing
this Protocol had just received the necessary number of ratifications to
come into force.”

In order to put this book, examining the role of the OAU/AU in human
rights, into context, the ACHPR must be mentioned. This chapter will
not, however, focus on the work of the Commission or the provisions
of the Charter which has been covered in detail elsewhere.” Instead it
will attempt to place the work of the Commission within the context of
its parent organisation, the OAU/AU, to consider the OAU/AU’s role in
facilitating the functioning of the Commission and the integration of the
Commission’s work throughout the rest of the organs of the OAU/AU.

It is also essential to mention in this context the two ministerial con-
ferences on human rights held at the levels of the OAU and AU, in Grand

OAU Doc. CAB/LEG/67/3 rev. 5,21 ILM (1982) 58. 2 ACHPR, Article 30.

Protocol to the African Charter on Human and Peoples’ Rights on the Establishment of an
African Court on Human and Peoples’ Rights, OAU/LEG/AFCHPR/PROT(III), adopted
by the Assembly of Heads of State and Government, Thirty-Fourth Session, Burkina Faso,
8-10 June 1998.

See below.

See for example, R. Murray, The African Commission on Human and Peoples’ Rights and Inter-
national Law (Oxford: Hart Publishing, 2000); M. Evans and R. Murray (eds.), The African
Charter on Human and Peoples’ Rights. The System in Practice 1986—-2000 (Cambridge:
Cambridge University Press, 2002); E. Ankumah, The African Commission on Human and
Peoples’ Rights. Practices and Procedure (The Hague: Martinus Nijhoff, 1996).
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Bay, Mauritius, and Kigali, Rwanda, which have had a positive impact in
consolidating the relationship between the Commission and the OAU/AU
organs.® There were a number of reasons for holding these conferences
at this time. Firstly, high-level political conferences had been held else-
where—for example, in 1993 in Vienna—and a new breed of African leaders
were influential in pushing forward the democratic agenda and attention
to human rights, and therefore breaking with the idea that human rights
should always be dealt with defensively. Further, the African Commission
on Human and Peoples’ Rights itself saw these conferences at the level of
the OAU/AU as a way of promoting and strengthening its own work. It is
also crucial to mention the influence of NGOs that encouraged the hold-
ing of these conferences. The resulting Declarations and Plan of Action
from each of the conferences form an important part of the OAU/AU’s
work on human rights and consolidate the link between the Addis Ababa
and Banjul organs.

As the book illustrates, however, whether these declarations have been
realised in practice is questionable. Although some of the instruments
mentioned in both the Grand Bay and Kigali Declarations have now come
into force, most of the recommendations still require implementation.
The conferences evidence at least ministerial recognition of human rights
in the context of the OAU/AU and of the relationship between themselves
and the African Commission on Human and Peoples’ Rights. It is also
hopeful that there is a commitment to the holding of such conferences on
a regular basis.

The African Commission as an organ of the OAU: the OAU
and its obligations under the African Charter on Human
and Peoples’ Rights

Aswith other human rights treaties, the ACHPR is thus under the ultimate
authority of the political OAU, and now AU, and the OAU/AU is given
certain responsibilities in relation to its functioning. It is the aim of this
section to examine the official obligations and whether there is any other
influence on their relationship.

The ACHPR provides for a wide spectrum of human and peo-
ples’ rights. These include not only civil and political rights, but also
economic, social and cultural rights and rights of a people. The promotion

® See Grand Bay (Mauritius) Declaration and Plan of Action, CONF/HRA/DECL(I); Kigali
Declaration, MIN/CONF/HRA/Decl.1(I).



THE OAU/AU AND THE AFRICAN COMMISSION 51

and protection of these rights is overseen by the African Commission on
Human and Peoples’ Rights, established under the Charter. It has a man-
date in Article 45 to collect documents, undertake research, organise sem-
inars, disseminate information, collaborate with relevant organisations,
lay down principles and give recommendations to government.

States are expressly required under the Charter to submit to the Com-
mission every two years reports on the legislative and other measures they
have taken to implement the Charter.” The Commission is also able to
receive complaints from states, and has developed a mechanism by which
individuals, NGOs and others can submit communications to it, alleg-
ing violations by states parties of the Charter provisions.® In the course
of its work it has adopted a number of resolutions on particular human
rights themes’ and in relation to particular states.'” The appointment
of Special Rapporteurs from among its members on Summary Arbitrary
and Extrajudicial Executions, Prisons and other Conditions of Deten-
tion and on the Rights of Women have also enabled these areas to be
developed. The creation of Working Groups composed of NGOs and
Commissioners to examine issues such as freedom of expression, indige-
nous populations/communities and fair trial have also made important
contributions.'! There has been important jurisprudence on human and
peoples’ rights standards emanating from the Commission as a result. The
Commission sits twice a year in meetings across the African continent and
has a permanent headquarters based in The Gambia.

The official role of the OAU under the ACHPR

As with the European, Inter-American and UN human rights mecha-
nisms, the ACHPR and its Commission are established under the auspices
of a political body, in the case of Africa the OAU. The Commission’s effec-
tiveness in promoting and protecting human rights therefore depends, to

7 Article 62. 8 Articles 47-59.

9 See, for example, Resolution on Guidelines and Measures for the Prohibition and Preven-
tion of Torture, Cruel, Inhuman or Degrading Treatment or Punishment in Africa, 32nd
Session of the Commission, October 2002; Resolution on HIV/AIDS Pandemic — Threat
against Human Rights and Humanity, 29th Session of the Commission, May 2001.

10 For example, Resolution on Compliance and Immediate Implementation of the Arusha
Peace Agreement for Burundi, 28th Session of the Commission, November 2000; Resolu-
tion on Cote d’Ivoire, 28th Session of the Commission, November 2000.

1 See, for example, Resolution on Freedom of Expression, May 2001; Resolution on the
Rights of Indigenous People/Communities in Africa, November 2000.
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a certain extent, on whether the necessary support is provided by the
OAU."

Whilst there is a recognition that there must be some political involve-
ment in order for these independent mechanisms to function properly, it
is also recognised that this must not go too far. The independence of the
organ must be maintained in order for it to achieve its aims of promotion
and protection. The concern is, however, that this balance is often not
achieved. In this regard the African Commission has been criticised for
its lack of independence.'” The relationship between the Commission and
the OAU is clearly important here.

The OAU has certain obligations under the African Charter. The tran-
sition to the AU has not been accompanied by a review of the Com-
mission’s Rules of Procedure or Charter which are now out of date with
regard to the institutions that exist under the AU structures. This exam-
ination will therefore look at the previous OAU mechanisms and, where
possible, consider the present position. The Commission needs urgently
to consider reviewing the Rules of Procedure and the AU needs to con-
sider amendments to the Charter to confirm the position under the new
arrangements.

Appointment of Commissioners and staft

Article 33 of the African Charter requires that Commissioners will be
elected by secret ballot by the OAU Assembly from a list of those nom-
inated by states. The Secretary General then has a role in supervising
the nomination process and elections under Articles 34—40 of the African
Charter. Until recently the election process took place at the level of Heads
of State but at the July 2001 Summit it was decided that this took up too
much of their time and that the elections for AU Commissioners, African
Commissioners on Human and Peoples’ Rights and the Committee on
the Child be done through the Executive Council and then approved by
the Assembly. This process was followed in the elections in Maputo in July
2003. All states who have the right to sit on AU organs (i.e. who have not
been suspended) are present during the election process as it is an item

12 1. Henkin, ‘International Law: Politics, Values and Functions, Collected Courses of the
Hague Academy of International Law 216 (1989) 3-416, at 252.

13 Although this has also been apparent with other regional bodies as well; see, for example,
D. W. Cassel, ‘Somoza’s Revenge: A New Judge for the Inter-American Court of Human
Rights’, HRLJ 13(4) (1992) 137-40.
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on the agenda. The ballot process is carefully scrutinised to ensure it is
not interfered with. It would appear to be taken seriously.

However, it is clear that states have in the past perceived the position of
Commissioner to be less than prestigious and therefore not taken a great
deal of effort either to nominate persons or to nominate appropriate ones.
The AU informs states of vacancies six months before the Summit and
gives them three months to submit nominations, with CVs. At the most
recent round of elections in July 2003, more information was available
from the OAU/AU on the candidates nominated by states.'* As well as
existing members, whose terms had expired and who were requesting
re-election,'” the other candidates were a mixture of those with human
rights backgrounds'® and government appointments.'” There was no sug-
gestion that the latter were not eligible for candidature despite their obvi-
ous status as government appointees. The explicit nature of the Rules
of Procedure for the African Committee on the Rights and Welfare of
the Child clearly have assisted in preventing such nominations on that
Committee and give provision for the AU to intervene.'® Unfortunately
there is no equivalent in the African Commission’s Rules of Procedure
and the Commission itself can do very little about its membership, par-
ticularly when ambassadors, as existing members of the Commission, are
unlikely to support any changes. The OAU/AU, however, does appear to

14 Report of the Interim Chairperson on the Election of the Members of the African Com-
mission on Human and Peoples’ Rights, EX/CL/57(III) Rev.1.
15 Commissioners Ben Salem, Tunisia; Badawi El-Sheikh, Egypt, neither of whom were
elected.
16 Mrs Reine Alapini Gansou, Benin: a lawyer, she has worked with WILDAF on women’s
rights and other human rights matters. Ms Sanji Monageng, Botswana: Executive Secre-
tary of the Law Society, has also been up for nomination to UN CEDAW Committee. She
was elected to the African Commission. Dr Alain Didier Olinga, Cameroon: has written
academic articles on human rights and is a law professor in human rights. Mr Ibrahim
Idris, Ethiopia: Director of the Human Rights and Peace Centre, Dean of the Law Faculty,
Addis Ababa University. Dr Willy Munyoki Mutunga, Kenya: board member of the Kenya
Human Rights Commission, lawyer, chairs other human rights organisations as well.
Mr Mohamed Abdullahi Ould Babana, Mauritania: magistrate, who was elected to the
African Commission. He has attended previous sessions of the Commission as a represen-
tative of the government of Mauritania. Mr Bahame Tom Mukirya Nyanduga, Tanzania:
Tanganyika Law Society, who was also elected to the African Commission.
Mr Eugene Nindorera, Burundi: Human Rights Minister. Mr Abdi Ismail Hersi, Djibouti:
Director General of the Ministry of Justice. Mrs Sylvie Kayitesi Zainabo, Rwanda: in
Ministry of Environment, Secretary of State and Chairperson of the National Human
Rights Commission of Rwanda. Dr Abdelaziz Mahmoud Buhedma from Libya was also
appointed to the Commission.
18 See chapter 6.
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see it as the task of the Commission to highlight this difficulty formally
to it and to request its assistance. The Commission, however, despite
some informal statements, does not appear to have been willing to do this
publicly."”

Article 31 makes it clear that the Commissioners should be of partic-
ular standing and independent and impartial. Article 31 requires that
the members be from ‘amongst African personalities of the highest
reputation, known for their high morality, integrity, impartiality and
competence in matters of human and peoples’ rights; particular con-
sideration being given to persons having legal experience’. It is clear that
the appointments have not always been from those with the highest repu-
tation in human rights.”’ In order to reduce the chance of this happening,
it is essential that NGOs and others lobby at the domestic level for the
appointment of appropriate members.

Article 31 also requires that Commissioners serve in their personal
capacity.’! There has been an ongoing debate about the extent of present
and previous Commissioners’ independence, with many holding posi-
tions, sometimes senior, in governments at the same time as sitting on
the Commission.”” This has led to difficulties and some indications that
Commissioners fail to take an impartial view in relation to state compli-
ance with obligations under the Charter. It is essential that states nominate
individuals with a sufficient degree of independence and that the OAU/AU
organs ensure that this is the case. Amnesty also says that there can be
difficulties if Commissioners simultaneously hold positions in the UN, as
this may detract from their work.>

Under Article 41 of the ACHPR, the Secretary General of the OAU
appoints the Secretary to the Commission. This is an important job, as
it is full time, unlike that of the Commissioners, and this individual is
responsible for the daily management and functioning of the Commis-
sion. It would seem to be important that those who occupy this post be
free from government control, although this is not an explicit requirement

19
20
2
22

Interview with Ben Kioko, September 2003.

See in respect of the recent round of appointments, above.

Article 31(2).

For example, Andrew Chigovera was, when he was initially appointed to the Commission,
also the Attorney General of Zimbabwe at the time.

Amnesty International, Organization of African Unity, at 6-7. An example here is the late
Blondin Beye who sat on the Commission for many years, but for a large part of that
time was also Special Representative of the UN Secretary General for Angola. He attended
very few of the sessions of the African Commission on Human and Peoples’ Rights while
holding his UN appointment.

23
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in the Charter. The individual should also be sufficiently experienced and
accountable to the OAU/AU. They should reside in Banjul and be there the
majority of the time. Yet in reality, there have been considerable concerns
about the capacity of some of the individuals who have been appointed
as Secretary to the Commission to be independent of their governments,
and many occupied senior positions in government before working at the
Commission.

The OAU/AU is also required to appoint staff to the Commission. The
staffing levels of the Commission have fluctuated over the years and have
generally been seen as inadequate, forcing the Commission to rely on
funding by outside donors to provide additional staff. This problem of
limited funding is, however, faced by the OAU/AU as a whole.

Funding

Article 41 of the ACHPR provides that the Commission will be funded by
the OAU. It has been a constant criticism that the OAU has consistently
failed to provide adequate resources, and the Commission has constantly
drawn the attention of the OAU to this.”* As the Commission noted to
the Council of Ministers in 1998, it ‘could not carry out quite a number
of activities, despite their importance, owing to the paucity of the human,
financial and material resources needed to ensure its smooth-running’>
Further, it had only two jurists despite the amount of work and it noted
further:

In the budgetary appropriations for the Commission there is no provision
for human rights protection and promotion activities which constitute
the corner stone of its mandate. Consequently it was also not possible
to organise planned seminars aimed at human rights promotion; it was
not possible for members of the Commission to make scheduled visits to
states parties; there was much delay in the publication of the Commis-
sion’s magazine; communication between Commission members on the
one hand, and between these members and the Secretariat, on the other,
as well as contacts between the Commission, states parties and other part-
ners, were seriously hampered by lack of financial resources. These con-
straints have been faced by the Commission throughout its ten years of

26

existence.

24 See Annual Activity Reports, http://www.achpr.org/html/annualactivityreports.html.

% Interim Report on the Activities of the African Commission on Human and Peoples’
Rights, CM/2056(LXVII), para. 22.

26 Tbid.
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The Commission has thus consistently called on the OAU organs to pro-
vide it with ‘adequate human, financial and material resources to enable
it to function effectively’:”” “The African Commission hereby makes an
urgent appeal to this august Council to find in its present session an
appropriate and definitive solution to this problem which has tended to
become endemic.’”*

However, while requests have been made on paper, the Commission
has done little more. It is essential that the Commission takes a more
proactive approach and takes more responsibility for its budget. The
Commission has relied on funding and provision of staff and equip-
ment from other sources.”” In turn, this has led to some feeling that the
Commission is not African owned. In addition, despite outside funding,
the Commission still suffers significantly from a lack of permanent staff
and adequate resources at its Secretariat. This does nothing to ensure the
long-term stability of resources which funding from the OAU/AU would
provide.

The Council of Ministers and AHSG in response to the financial con-
cerns of the Commission have made rather general statements urging
that, for example, the Commission be strengthened,30 and that ‘adequate
resources should be provided urgently to the African Commission to
enable it to effectively carry out its mandate in accordance with the rele-
vant resolutions of the ASHG and charges the Advisory Committee and
the General Secretariat to take appropriate measures in this regard for
the biennium 1998-2000’°" Although it was suggested in 1994 that an

27 AHG/Res.188(XXV) and AHG/Res.227(XXIX), AHG/Res.230(XXX), AHG/Res.250(XXXI),
Dec. AHG/Dec.123(XXXIII).
28 Dec. AHG/Dec.123(XXXIII).
For example, the EU, Danida, see Fifteenth Annual Activity Report of the African Com-
mission on Human and Peoples’ Rights, 20012, http://www.achpr. org/15th_Annual_
Activity_Report-_AHG.pdf, paras. 48-58.
Decision on the Tenth Annual Activity Report of the African Commission on Human and
Peoples’ Rights, AHG/Dec.123(XXXIII).
Draft Decisions of the Sixty-Seventh Ordinary Session of the Council of Ministers,
CM/DRAFT/DECISIONS(LXVII) REV.1, CM/Draft/Dec.26(LXVII). Interim Report on
the Activities of the African Commission on Human and Peoples’ Rights (Doc.CM/
2056(LXVII)); Resolution on Measures Taken to Implement Resolution AHG/Res.230
(XXX) Relating to the Strengthening of the African Commission on Human and Peo-
ples’ Rights and the Establishment of an African Court of Human and Peoples’ Rights,
CM/Res.1674(LXIV), preamble; Resolution on the African Commission on Human
and Peoples’ Rights. Twenty-Ninth Ordinary Session of the Assembly of Heads of
State and Government of the Organization of African Unity, 28-30 June 1993, Cairo,
http://wwwl.umn.edu/humanrts/africa/resafchar29th.html. ‘Resolved to provide the
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experts meeting be held to consider how to enhance the efficiency of the
African Commission, this does not appear to have been done.”” On a
more positive note, the OAU/AU recently agreed to increase the budget
to the Commission enabling it, among other things, to extend the time
for its sessions from ten to fifteen days.

Although the budget for the OAU/AU has increased from $30m. under
the OAU to $43m. for 20034, the lack of funding is a problem for the
OAU/AU in general, with many states being in arrears. The issue of finding
alternative sources of funding has been under consideration.” This is
clearly now a high priority for the AU.

Examination and adoption of the Commission’s reports

There are several provisions of the ACHPR which make it clear that the
African Commission is ultimately accountable to the OAU, particularly
the AHSG. The corollary to this is that the OAU/AU should therefore
be the final port for the enforcement of the Commission’s decisions and
some of the responsibility for doing so should rest with it.

Article 54 requires that the Commission submit to each session of the
AHSG a report of its activities. This is reaffirmed by Rule 79 of the Com-
mission’s Rules of Procedure. The Rules of Procedure seem to imply that
it is the Chairman of the OAU, rather than the Chairman of the Com-
mission, who publishes the report after its consideration, and, secondly,
that it would only require the consideration of the OAU, not its actual
approval.” However, the way in which Article 59 of the ACHPR has been
interpreted’ has meant that the report is not made public until approved

Commission with the resources necessary for its effective functioning with a view to attain-
ing its assigned objectives, Resolution Relating to the African Commission on Human
and Peoples’ Rights, AHG/Res.188(XXV). Resolution on the African Commission on
Human and Peoples’ Rights, Twenty-Eighth Ordinary Session of the Assembly of Heads of
State and Government of the Organization of African Unity, 29 June—1 July 1992, Dakar,
http://wwwl.umn.edu/humanrts/africa/resafchar28th.html.

Resolution on the African Commission on Human and Peoples’ Rights, AHG/Res.230
(XXX).

Some ideas included imposing a tax on flights into Africa, but this raised problems of
states who had fewer visitors and whether they should therefore pay the same.

3% Rule 79 reads: ‘(1) As stipulated in Article 54 of the Charter, the Commission shall each
year submit to the Assembly, a report on its deliberations, in which it shall include a
summary of the activities. (2) The report shall be published by the Chairman after the
Assembly has considered it.’

Article 59 reads: ‘(1) All measures taken within the provisions of the present Chapter shall
remain confidential until the Assembly of Heads of State and Government shall otherwise
decide. (2) However the report shall be published by the Chairman of the Commission

3
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by the AHSG. This was of considerable concern in the early years of the
Commission when it was feared that states would refuse to adopt a report
which contained allegations against them of violations of human rights.
However, in practice this has not really been an issue. For many years the
report was just adopted without debate, usually late in the evening, after
other, more high-profile, business was done.’® This, in turn, however,
led to concerns that while one would not wish to argue that it should be
prevented from publication on the basis of concerns of states at this level,
the report’s effectiveness was being diminished by not being subjected to
any scrutiny.

In 1996 the Secretary General of the OAU suggested that the full debate
on the report of the African Commission on Human and Peoples’ Rights
should take place before the Council of Ministers, rather than the Assem-
bly, as the Council had more time to discuss such matters. There had
been initial concerns that placing reports before the Council of Ministers
could mean that the Council could prevent anything its members did not
like going before the Assembly of Heads of State. However, in practice
this process has been even more of a disadvantage. All issues that appear
before the Assembly come through the Council of Ministers, and the rec-
ommendations and resolutions that the Assembly adopts rely heavily on
what the Council of Ministers have suggested. Heads of state do not draft,
they simply approve what has gone before. The Council of Ministers, and
the ambassadors, are often more approachable and decisions made at
ambassadorial level are fed into the Council of Ministers and then on to
the heads of state.

The suggestion that the Council of Ministers examine the Commis-
sion’s report, despite being approved, was not actually carried out. When
questioned about this staff at the AU said that it was presumed that
if the Commission wanted the procedure to be adopted it should ini-
tiate it through a resolution requesting that the Council of Ministers
take over the main debate. It would appear that the Commission never
did write this resolution. However, in July 2003 the Executive Council of
the AU was mandated by the Assembly to consider the ACHPR annual
reports and report to the Assembly on them.’” Although the discussion of

upon the decision of the Assembly of Heads of State and Government. (3) The report
on the activities of the Commission shall be published by its Chairman after it has been
considered by the Assembly of Heads of State and Government. ’

36 Interview with Ben Kioko, September 2003.

37" Assembly/AU/Dec.6(I1), Draft Decision on the Sixteenth Annual Activity Report of the
African Commission on Human and Peoples’ Rights — Doc. Assembly/AU/7(II).
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the Commission’s report at this Summit was limited, at least this statement
is a step in the right direction.

A further problem is that the reports and other documents of the
Commission do not provide sufficient detail on the situation in particular
countries to enable the AU organs to take any effective decision.” It has
been suggested that it would be useful to have an executive summary of
the Commission’s report and a clear indication of what action is required
by the AU organs as a consequence.

The Rules of Procedure make it clear that it is the Commission that
must disseminate the report. This has clearly not been done as effectively
as it could have been. Given that the report is considered at the OAU/AU,
it would be appropriate for it to disseminate it among states at this time
and among other organs of the OAU/AU. In Lusaka in July 2001 at the
Summit of the Assembly of the OAU it was decided that states should bear
the responsibility of popularising the AU in their own states, especially as
the budget of the AU restricts its ability to print for outside sources.

Neither the AU organs nor the African Commission on Human and
Peoples’ Rights appear to be willing to take responsibility or the initia-
tive to make the necessary changes to make more effective use of the
documentation and findings of the Commission.

Enforcing state obligations

Throughout the Charter there is reference to the role of the OAU organs
in terms of enforcing the decisions of the Commission. In this regard the
OAU/AU organs have made general calls for states to cooperate with the
Commission.” This has included calling on states to ratify the Charter
and instruments adopted by the Commission which, in some instances,
has been relatively successful.*’

Under Article 58 of the ACHPR, the Commission ‘shall draw the atten-
tion of the Assembly of Heads of State and Government to these special
cases’ of ‘the existence of a series of serious or massive violations’ of the
Charter. The Assembly can then request the Commission to undertake
an in-depth study of the cases and to report to it with recommendations.
Article 58(3) also provides for cases of emergency to be submitted by
the Commission to the Assembly which can request a study. The African

8 Amnesty International, Organization of African Unity, at 11.

39 Resolution on the African Commission on Human and Peoples’ Rights, AHG/Res.240
(XXXI).

40 For example, all AU states are party to the ACHPR.



60 HUMAN RIGHTS IN AFRICA

Commission has, on several occasions, referred a number of cases to the
Assembly under Article 58.*! The Assembly, however, made no response
in relation to any of these submissions. The reasons for this seem to be
more procedural. It would appear that requests to the Assembly were only
made as part of the Annual Activity Report of the Commission, not high-
lighted expressly and not referred to in other documentation. Because of
the lack of attention to the detail of the Report during Assembly debates,
the length of the Commission’s reports and the failure to highlight these
requests specifically, such statements were never discussed. Further, the
resolutions whereby the Assembly adopts the Report of the Commission
are usually drafted by the Commission itself, and the Commission, while
it has used this opportunity to call the attention of the Assembly to other
matters, does not appear to have used it in respect of Article 58 issues. The
Commission could therefore have done more itself to encourage action
by the Assembly in this regard.

As noted above, states are obliged to submit reports every two years
under Article 62 of the Charter on the measures they have taken to imple-
ment its provisions. Unfortunately, while the record has improved in
recent years, most states are behind in their obligations in this regard.*
While the Commission itself has taken certain actions to try to remedy
this situation, some of which have been successful,* it is also argued
that the OAU/AU organs have a role to play: ‘Fulfilling obligations under
the African Charter is central to implementation of the principles of the
OAU Charter.”** The OAU/AU organs should therefore be mentioning
such obligations when meeting with states and ensuring implementation
of the Commission resolutions on overdue reports.*> In addition, Rule
81(3) of the Commission’s Rules of Procedure provide for the Commis-
sion to go through the Secretary General to inform states of its wishes
on what should be in the reports, and Rule 86 enables general observa-
tions of the Article 62 reports from the Commission to be transmitted

4

For example, Communication 102/93, Constitutional Rights Project and Civil Liberties
Organisation v. Nigeria, Twelfth Annual Activity Report of the African Commission
on Human and Peoples’ Rights, Annex V, AHG/215(XXXV); Communications 64/92,
68/92 and 78/92, Krishna Achuthan, and Amnesty International v. Malawi, Seventh
Annual Activity Report of the African Commission on Human and Peoples’ Rights,
ACHPR/RPT/7th.

See Sixteenth Annual Activity Report of the African Commission on Human and Peoples’
Rights, 2002-3, Annex II.

See M. Evans, T. Ige and R. Murray, ‘The Reporting Mechanism of the African Charter on
Human and Peoples’ Rights’, in Evans and Murray (eds.), The African Charter 36—60.

4 Amnesty International, Organization of African Unity, at 12. 5 Tbid.
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to the Assembly, which it has started to do. In this regard, one would
expect the Assembly at least to have a more active role. However, all the
OAU/AU organs appear to have done is to comment briefly and make
general statements for states to submit their reports ‘as [soon as] possible
if they have not yet done so’ and to seek help from the Commission if
they were having trouble doing so.*® Again, given that it is apparent that
the African Commission on Human and Peoples’ Rights drafts the reso-
lution for the OAU/AU Assembly to later adopt,*” the Commission could
be more robust here.**

The Commission publishes its decisions on its communications in its
Annual Activity Report. The Commission’s Rules of Procedure require
that its observations on the cases be communicated through the Secretary
General to the Assembly, as well as the state or states involved.*’ In
response to this, the Chairman of the OAU or the Assembly can request

46 Resolution on the African Commission on Human and Peoples’ Rights, Twenty-Eighth
Ordinary Session of the Assembly of Heads of State and Government of the Organi-
zation of African Unity, 29 June-1 July 1992, Dakar, http://wwwl.umn.edu/humanrts/
africa/resafchar28th.html. See also Draft Decisions of the Sixty-Seventh Ordinary
Session of the Council of Ministers, CM/DRAFT/DECISIONS(LXVII) REV.1, CM/Draft/
Dec.26(LXVII), Interim Report on the Activities of the African Commission on Human
and Peoples’ Rights (Doc.CM/2056(LXVII)).

For example, Resolution on Overdue Reports, Twenty-Eighth Ordinary Session of the
Assembly of Heads of State and Government of the Organization of African Unity, 29
June-1 July 1992, Dakar, http://wwwl.umn.edu/humanrts/africa/resoverdue.html. See
also Resolution on the African Commission on Human and Peoples’ Rights, Twenty-Ninth
Ordinary Session of the Assembly of Heads of State and Government of the Organiza-
tion of African Unity, 28-30 June 1993, Cairo, http://wwwl.umn.edu/humanrts/africa/
resafchar29th.html. Resolution on Human and Peoples’ Rights, AHG/Res.202(XXVII),
para. 2. Resolution on the African Commission on Human and Peoples’ Rights, AHG/
Res.207(XXVIII).

For example, in one of the resolutions the Commission drafted for adoption by the OAU
organs it called on states to implement Article 26 of the ACHPR by setting up national
institutions, ensuring human rights was included in the curriculum of education and
training of law-enforcement officials under Article 25 of the ACHPR and that the right of
receipt of information was guaranteed under Article 9 of the ACHPR. It has also requested
‘states to include in their education programs specific measures to encourage a thor-
ough understanding of issues relating to human rights and encourages them to pur-
sue their efforts in order to take into account, within the framework of the training of
officers-in-charge of Armed Forces, Law Enforcement and of all other relevant branched,
appropriate elements concerning human rights’, Resolution on the African Commission
on Human and Peoples’ Rights, Twenty-Eighth Ordinary Session of the Assembly of
Heads of State and Government of the Organization of African Unity, 29 June-1 July
1992, Dakar, http://wwwl.umn.edu/humanrts/africa/resafchar28th.html; Resolution on
the Promotion of Human Rights in Africa, CM/Res.1420(LVI), para. 4. Resolution on the
African Commission on Human and Peoples’ Rights, AHG/Res.207(XXVIII), paras. 2—4.
4 Commission’s Rules of Procedure, Rule 120(2).
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an in-depth study from the Commission on the cases.”’ Whether this
is something different from the Article 58 report is not clear, but the
wording in Rule 120(3) ‘in accordance with the provisions of the Charter’
suggests it is not. In addition, the whole Annual Report of the Com-
mission must be presented to the OAU organs under Article 59 of the
Charter. The Commission at present does not have a follow-up proce-
dure to monitor compliance with its decisions, although it has begun
considering this and states have made mention of it in their statements
during the Commission’s meetings.”’ Given that the reports now con-
tain the only public official reproduction of the Commission’s deci-
sions, one would expect that this would be considered carefully by the
OAU/AU organs on their approval of its adoption. Specific cases, how-
ever, are not discussed at OAU/AU meetings as they are included in
the Annual Activity Report which is not discussed in detail, as noted
above.

As the role of the Committee of Ministers has shown in the European
Convention on Human Rights,”” the impact that political organs can have
on ensuring compliance with decisions of an independent human rights
body can be considerable. The most the OAU/AU appears to have done is
to request states to ‘designate high ranking officials to act as focal points in
the relation between the Commission and the States as such focal points
would facilitate the follow up on the Commission’s reccommendations and
contact between states and the Commission’>® The OAU/AU organs have
an important role to play in this regard but have failed to act proactively.
The African Commission on Human and Peoples’ Rights could assist
by making its documentation and findings more accessible, providing a
summary and expressly listing recommendations to the Assembly in its
resolutions.

Assisting in its investigations

Article 46 permits the Commission in the consideration of communica-
tions to approach the Secretary General, among others, for information.
The extent to which this occurs is not clear, although it would appear to
be limited given that the OAU/AU organs have not gone beyond general

%0 Tbid., Rule 120(3).

51 See R. Murray, ‘Report of the 31st Ordinary Session of the African Commission on Human
and Peoples’ Rights, South Africa, May 2002, on file with author.

52 ECHR, Article 54.

53 Resolution on the African Commission on Human and Peoples’ Rights, AHG/Res.227
(XXIX).
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statements calling on states to collaborate with the Commission and its
Special Rapporteurs, for example.”

Assisting in arriving at an amicable solution

The inter-state communication procedure in Articles 47-54 envisages a
clear role for the Secretary General of the OAU.™ Although there have
been very few of these cases before the Commission™ one might expect
more involvement of the OAU/AU organs. There appears to have been
little connection, however, between the Banjul and Addis Ababa organs
in this regard.

Attendance at the Commission’s sessions

Article 42(5) of the ACHPR permits the Secretary General of the OAU to
attend the Commission’s sessions and present statements to the sessions of
the Commission if invited to do so by the Chairman,’” but not, however,
to participate in its deliberations or to vote. It has been recommended
that the Secretary General take advantage of this provision and attend
in person or at least send a representative on a regular basis.”® Although

54 Resolution on the African Commission on Human and Peoples’ Rights, Thirtieth Ordi-
nary Session of the Assembly of Heads of State and Government of the Organiza-
tion of African Unity, 13-15 June 1994, Tunis, http://wwwl.umn.edu/humanrts/africa/
resafchar30th.html.

55 Article 47 reads:

If a State Party to the present Charter has good reasons to believe that another State
Party to this Charter has violated the provisions of the Charter, it may draw, by writ-
ten communication, the attention of that State to the matter. This Communication
shall also be addressed to the Secretary General of the OAU and to the Chairman
of the Commission. Within three months of the receipt of the Communication,
the State to which the Communication is addressed shall give the enquiring State,
written explanation or statement elucidating the matter. This should include as
much as possible, relevant information relating to the laws and rules of procedure
applied and applicable and the redress already given or course of action available.

Article 49 reads: ‘Notwithstanding the provisions of Article 47, if a State Party to the present

Charter considers that another State Party has violated the provisions of the Charter, it

may refer the matter directly to the Commission by addressing a communication to the

Chairman, to the Secretary General of the Organisation of African unity and the State

concerned.’

No inter-state communication has been carried through to completion, although several

states have started the process before the Commission. For example, Ethiopia and Eritrea

have suggested using the Commission’s procedures in this regard, and the DRC submitted

a case before Rwanda, Uganda and Burundi in 1999, Communication 227/99, which has

yet to be dealt with fully by the Commission.

57 Commission’s Rules of Procedure, Rule 22.

8 Amnesty International, Organization of African Unity, at 11.
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there have been occasions on which the Secretary General himself and his
representatives have attended the Commission’s meetings,” this has not
been a particularly regular occurrence.

Apart from the very first meeting of the Commission, which Article
64(2) of the ACHPR deems shall be convened by the Secretary General
and at the Headquarters of the OAU, when the Rules of Procedure of
the Commission were amended they removed the primary role of the
Secretary General in the organisation of meetings. This is now the task
of the Secretary and Chair of the Commission, although there must be
consultation with the Secretary General of the OAU who can change
‘under exceptional circumstances’ the starting date after discussion with
the Chair.”” Similar involvement is required for extraordinary sessions.®!
The Chairman of the OAU is also one of the individuals who can request
an extraordinary session to be held®” but whether he has ever done this is
not clear.*’

Meetings have been held all over Africa. The Commission has therefore
not followed its Rules of Procedure strictly; they require that sessions are
held at the Commission’s headquarters, and there is no indication whether
it has consulted with the Secretary General in making these decisions.®
The AHSG, Council of Ministers and Secretary General can propose items
to be included on the agenda of the Commission.®> Whether they have
done so is not clear. The Rules of Procedure of the Commission also
require the provisional agenda to be sent to the OAU Chairman.®®

There are requirements which involve the Secretary General in terms
of the minutes of the sessions under Rule 39 of the Commission’s Rules,
although in practice no minutes are produced by the Commission.®” There
is a requirement that the Commission submit a report to the Chairman
of the OAU on the deliberations of each session.°® One presumes that
this is the final communiqué, but there is also a report produced by
the Commission which is not made public. Although documentation in

59
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For example, at the 25th Session of the Commission in Burundi in April/May 1999.
Commission’s Rules of Procedure, Rules 2(2) and (3).

Ibid., Rule 3(2). 62 Ibid., Rule 3(1)b.

Two extraordinary sessions have been held so far, one in June 1989 to examine the Rules of
Procedure of the Commission, and the second in December 1995 to look at the situation
in Nigeria, among others.

Commission’s Rules of Procedure, Rule 4. 9 Tbid., Rule 6. %6 Thid., Rule 7.

It is notable that minutes of the private sessions and official decisions and reports do not
require expressly to be distributed to the OAU, ibid., Rules 40 and 42.

8 Tbid., Rule 41. Rules of Procedure.

64
67



THE OAU/AU AND THE AFRICAN COMMISSION 65

general appears to be sent from the Commission to the AU and primarily
to its Office of the Legal Counsel, it is not disseminated across other AU
bodies.

Encouraging ratification of other instruments

The OAU is the depository for treaties adopted under the regional mech-
anism®’ and has taken a clear role in encouraging ratification of these
instruments. This has included encouraging states to ratify the instru-
ments in which the Commission played a part in drafting, such as the
Protocol on the Rights of Women in Africa.

The ACHPR provides that amendment of the Charter shall be done
through the OAU Assembly.”’ States should send written requests, not
to the Commission, but to the Secretary General of the OAU. There is
some role for the Commission in this process, in that the AHSG cannot
consider the draft until all states and the Commission have seen it and had
a chance to comment upon it. Both the Protocols on the Court and the
Rights of Women saw the involvement of the African Commission in the
process before their consideration at ministerial level and their eventual
adoption by the Assembly.”!

Enhancing interpretation of the ACHPR

There is the possibility of the OAU taking a more proactive role in the
interpretation of human rights and in directing human rights issues to
the Commission. In Article 45(3) and (4) of the ACHPR the Commission
is mandated to interpret the provisions of the ACHPR at the request
of, among others, an institution of the OAU and to ‘perform any other
tasks which may be entrusted to it by the Assembly of Heads of State
and Government. This gives the OAU/AU the opportunity to use the
Commission to examine particular human rights issues, but there is no
indication that it appears to have been used.

% ACHPR, Article 63. 70 Ibid., Article 68.

71 See, for example, Draft Protocol to the African Charter on Human and Peoples’ Rights
on the Rights of Women in Africa, [Final Version], 13 September 2000, CAB/LEG/66.6;
Government Legal Experts Meeting on the Question of the Establishment of an African
Court on Human and Peoples’ Rights, 6-12 September 1995, Cape Town, Report,
OAU/LEG/EXP/AFC/HPR(I), reproduced in African Journal of International and Com-
parative Law 8(2) (1996) 493-500. See in respect of the drafting of the Protocol on the
Court, J. Harrington, ‘The African Court on Human and Peoples’ Rights’, in Evans and
Murray (eds.), The African Charter 305-34.
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There has been very little evidence of OAU/AU organs using the
jurisprudence of the Commission and the provisions of the Charter in
their work, beyond mere reference to the Charter itself. There is no
indication that the OAU/AU organs have knowledge of a comprehen-
sive database of Commission decisions upon which they could build their
own interpretations and no real attempt to draw upon the documentation
or work of the Commission. Whether the Commission’s documentation
is used appears to depend more on chance than any systematic attempt
to strengthen institutional knowledge.

In the same vein, it would appear that while the African Commission on
Human and Peoples’ Rights is known in the OAU/AU Addis Ababa organs,
it is not seen as a point of authority for interpretation of human rights
issues in general. As aresult, it does not seem to be called upon by OAU/AU
organs to provide an authoritative interpretation of various human rights
issues, for example. This would, arguably, help strengthen its authority
and independence. Yet it does not appear that the Commission has a high
enough profile and its documentation is simply not that well known.

Facilitating the functioning of the Commission

There is a possibility of the Commission setting up working groups which
can meet, if the Secretary General has been consulted, outside sessions.’”?
This requirement to consult is presumably due to the financial burden
which these might impose on the OAU. The Commission has made use
of this process by appointing several working groups, although whether it
requested the permission of the Secretary General is not clear, especially
given that funding for the meetings appears to have come from other
sources, not the OAU/AU.”?

In an interesting development and an indication of how much the OAU
organs could become involved if they so wished, the Assembly in 1996
adopted a resolution calling on the Commission to suspend review of
granting observer status for NGOs until criteria had been clarified.”* This
seemed to be the outcome of concerns by governments of the influence
of NGOs in the work of the Commission. The Commission as a result
did suspend consideration of applications for a number of sessions, until

72 Commission’s Rules of Procedure, Rule 28(2).

7 For example, support for the Working Group on Free Expression has come from the NGO
Article 19.

7 Annual Activities of the African Commission on Human and Peoples’ Rights,
AHG/Dec.126(XXXIV), paras. 3, 4, 6 and 7.
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it adopted criteria in 1998.”> While this actually resulted in a positive
measure, as until that point the criteria had not been clear, it is clearly
unacceptable for there to be this level of interference with the Commis-
sion’s work.

Role of OAU Secretariat and its Secretary General

The initial Rules of Procedure of the African Commission on Human and
Peoples” Rights perceived a more central role for the Secretary General
of the OAU, although when amended at the eighteenth session of the
Commission, many of these tasks were given to the Secretary of the African
Commission instead. As seen above, the Secretary General still, however,
has a role in many aspects of the Commission’s work. Under the AU it is
presumed that this position will be taken over by the Chairperson of the
AU Commission.

The Mauritius Plan of Action recognised the need to strengthen
cooperation with the Commission: ‘the OAU Secretariat’s involvement in
its activities related to human and peoples’ rights with regard to, among
other things, conflict prevention and management, refugees and displaced
people, observation of elections and the establishment of the African
Economic Community’.”® In the Kigali Declaration this was further con-
solidated by calling on ‘the AU policy organs to provide the African
Commission with suitable Headquarters, an appropriate structure and
adequate human and financial resources for its proper functioning,
including the establishment of a Fund to be financed through voluntary
contributions from Member States, international and regional institu-
tions’ and ‘the AU Policy Organs to review the operation and composition
of the African Commission on Peoples’ Rights with a view to strengthen-
ing its independence and operational integrity and ensuring appropriate
gender representivity and to report on the progress made to the appro-
priate AU Organs as soon as possible’.””

Rule 73 of the Rules of Procedure of the African Commission on Human
and Peoples’ Rights permits ‘Specialised Institutions’ of the OAU to have
a relationship with the Commission.”® It also envisages a role for the

75 Resolution on the Cooperation between the African Commission on Human and Peoples’

Rights and NGOs having Observer Status with the Commission, October 1998.
Mauritius Plan of Action, section IV(b), para. 54.

Kigali Declaration, paras. 23 and 24.

The ‘specialised agencies’ of the OAU include, for example, the African Accounting Coun-
cil, the Pan-African News Agency and the African Bureau for Educational Sciences.

~
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Secretary General to consult with such bodies before an item is placed
on the Commission’s agenda as submitted by them and also for it to be
involved if the proposals relate to additional activities of the OAU. There
is also a role for these specialised institutions to receive Article 62 reports
from the states and comment upon them.”” This has never been used.
There is also the possibility of inter-governmental organisations which
have been given permanent observer status by the OAU to participate
in the Commission’s sessions ‘on issues falling within the framework of

activities of these organisations’.*

The African Court on Human and Peoples’ Rights

In 1998 the OAU Assembly adopted the Protocol to the ACHPR establish-
ing an African Court on Human and Peoples’ Rights. As noted above, the
drafting of this Protocol, although initiated at the level of the African
Commission, was finalised through the OAU. Since 1998 the African
Commission has been discussing the need to ensure the requisite number
of ratifications to ensure that the Protocol comes into force. However,
debate at the sessions has often concluded in statements that the Com-
mission does not have the resources to undertake such a campaign, and
that the responsibility must fall to the OAU/AU. With the assistance of
NGOs and Western governments, the OAU/AU has encouraged states
to ratify the Protocol and this has been met with recent success, with
the level of ratification required for it to come into force having been
satisfied.®!

One concern of the OAU/AU has been, however, ensuring adequate
funding for the Court.*” This has been particularly pressing given the
adoption of new organs under the transformation to the AU, and in
particular in defining the role of the new African Court of Justice (ACJ).
The relationship between the two has yet to be clarified and at one stage
it was suggested that the Court on Human and Peoples’ Rights should
become a sub-chamber of the AC].** While it was finally decided that a

Commission’s Rules of Procedure Rule 82.

80 Tbid., Rule 74(1).

Algeria, Burkina Faso, Burundi, Comoros, Cote d’Ivoire, DRC, The Gambia, Lesotho,
Libya, Mali, Mauritius, Rwanda, Senegal, South Africa, Togo and Uganda.

82 The OAU is required to fund the Court under Article 32 of the Protocol.

Although states were still urged to ratify the Protocol on the African Court on Human and
Peoples’ Rights, Report of the Meeting of Experts of the 1st AU Ministerial Conference on
Human Rights in Africa, Kigali, 5-6 May 2003, EXP/CONF/HRA/RPT.(II), para. 53.
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separate human and peoples’ rights court was necessary,** the financial
implications of such have still to be settled.®” The funding issue, however,
is something that must be tackled by the AU as a whole, rather than using
it as an argument for not having two organs if so required. It is important
that the AU consider what can be done to increase states’ contributions
and how should this be worked on first. So, if states reduced their military
spending and paid up all their arrears to the AU, there would be sufficient
money to pay off the AU debts and finance other projects. The debate
should therefore be where to put the money now and how to ensure that
states reduce military spending.

Under the Protocol establishing the African Court on Human and
Peoples’ Rights, the OAU/AU has various functions. It can request an
advisory opinion ‘on any legal matter relating to the Charter or any other
relevant human rights instruments’;®® and can submit a case to the
Court.”” The Secretary General of the OAU requests nominations for
judges to the Court and prepares a list of candidates for the Assembly,
which then elects them.*® The Assembly also has the power to set aside
a decision of the judges for suspension or removal of judges from the
Court.” It is the Assembly that will determine the seat of the Court™
and the Court is to report annually to it.”! Decisions of the Court will be
transmitted to the Council of Ministers of the OAU which will monitor
its execution.”

Is the African Commission and Court/Charter known
to other OAU bodies?

It would appear that despite being an organ of the OAU/AU, the African
Commission on Human and Peoples’ Rights is not well known among the
Addis Ababa bodies. In order for human rights to be integrated across the

84 The reasons given were that it could tackle issues of impunity and corruption; it could

interpret treaties under the AU relating to human rights; and it could set precedents,

especially within conflict situations.

Information on the Financial Implications of the Adoption of the Protocol on the Estab-

lishment of the African Court on Human and Peoples’ Rights, CM/2083(LXVIII). It noted

at para. 4 that financial implications depended upon where the court would sit and staffing

levels. It provides an estimate of the costs and of what staff might be required. It is inter-

esting that in the short term no allocation is made for a legal officer, only later, at 7-8.

86 Protocol, Article 4. 87 Ibid., Article 5(1).

8 Tbid., Articles 13 and 14. The Secretary General also has a role when a seat becomes vacant,
Article 20.

8 Article 19. % Article 25. 1 Article 31. 92 Article 30.
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whole spectrum of the OAU/AU’s work, however, it is essential that this is
changed. As Amnesty notes, such cooperation ‘would go a considerable
way towards bridging the information and conceptual gulf that exists
between the two institutions’””

There appears to be limited provision of information between the
Addis Ababa organs and the Commission, with the Commission liaising
mostly with the Legal Division of the OAU/AU but its documents and
work not being disseminated further than this. Documents of the African
Commission on Human and Peoples’ Rights tend to be distributed
at the Summit meetings and are therefore picked up by the various
OAU/AU bodies, but often not referred to beyond this. Attendance of
OAU/AU representatives at Commission meetings has been limited and
the Commissioners, similarly, have not been regularly involved in the
meetings of Addis Ababa organs.

As a result, there has been little attempt to integrate the Commission’s
jurisprudence into the rest of the OAU/AU work. Although there are
references by the OAU/AU organs to the African Charter and its provi-
sions or the mere existence of the Commission on Human and Peoples’
Rights, there are hardly any to the work of the Commission in interpreting
them. There is thus practically no reference to Commission resolutions or
decisions on particular issues which may be relevant.”*

Conclusion: the place of the ACHPR under the AU

Now that the Constitutive Act has been adopted, the time is ripe for the
African Commission on Human and Peoples’ Rights and the prospective
Court to consider in detail their future place within the AU. Apart from the
pressing need to amend its Rules of Procedure and Charter to reflect the
new institutional arrangements, the African Commission on Human and
Peoples’ Rights and AU need to go further and consider how the position of
the Commission can be consolidated and strengthened. Despite attention
to the changes taking place in Addis Ababa for several years, and the
Kigali Ministerial Conference on Human Rights calling for action from
the Commission,”” the African Commission has so far failed to see the

% Amnesty International, Organization of African Unity, at 10.

%% One of the very few examples is the Report of the Secretary General on the Issue of
Landmines and International Efforts to Reach a Total Ban, CM/2009(LXVI), para. 7,
which notes the adoption of a resolution by the African Commission in 1995 and cites
from it.

% To review the Charter in the light of the changes under the AU. The AU Should also review
the structure of the African Commission on HPR in the light of the setting up of the AU
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urgency of discussing this matter further. Given the numerous bodies
that exist now in the AU with some remit for human rights, including
the development of the African Peer Review Mechanism (APRM) under
NEPAD,” and the rhetoric given to human rights standards across the
Union as a whole, the African Commission on Human and Peoples’ Rights
is in an ideal position to assert itself as the authoritative voice on human
rights for the continent. In doing so it could place the African Court on
Human and Peoples’ Rightsin an equally, if not more, prominent position.
The Commission must also carefully examine its role and relationship
with the new African Court.

At present, however, the African Commission is not in an ideal position
to take on this role. The further dilution of its resources through the
establishment of other bodies and the failure to refer to its work by existing
OAU/AU bodies suggest that it is not reasonable to expect it to function
as an effective coordinating institution at the moment. Various measures
need to be taken to ensure that it can fulfil this role, including ensuring
the independence and integrity of its members. The same issues are also
likely to arise with the African Court on Human and Peoples’ Rights, and
it is naive to think that its establishment alone will be the panacea for the
failures of the Commission.

It is essential that the AU sees the African Commission and Court
on Human and Peoples’ Rights occupy a central role in the AU’s over-
all strategy on human rights. As the Assembly noted in July 2003, the
African Commission on Human and Peoples’ Rights should spearhead
these developments and ‘enhance interaction and coordination with the
different organs of the African Union in order to strengthen the African
Mechanism for the Promotion and Protection of Human and Peoples’
Rights’”’

The failure of the OAU/AU so far to take account of the Commission’s
work seem to be historical and procedural, rather than deliberate. In the
climate of the AU process and the good will that is there to strengthen

Commission, Report of the Meeting of Experts of the First AU Ministerial Conference on
Human Rights in Africa, Kigali, 5-6 May 2003, EXP/CONF/HRA/RPT.(II), para. 28.
Recommendations from the meeting of the AU first ministerial conference on human rights
concluded that further consideration needed to be given to implementing the Grand Bay
Decision and Plan of Action and that they should also consider how this would work with
the APRM, guidelines should be developed to assist states to report on such matters, and
setting up mechanisms so states could review their own performance and that of other
states, Report of the Meeting of Experts of the First AU Ministerial Conference on Human
Rights in Africa, Kigali, 5-6 May 2003, EXP/CONF/HRA/RPT.(II).

%7 Assembly/AU/Dec.6(11), Draft Decision on Sixteenth Annual Activity Report of the African

Commission on Human and Peoples’ Rights — Doc. Assembly/AU/7(II).
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human rights protection in the AU, the African Commission has a role to
play in driving its own position in this. The AU has made it clear that it is
now up to the Commission to decide on how it wishes to be seen within
the Union. The Commission must take this opportunity seriously if it is
not to be sidelined and become irrelevant under the new structures. So
far it has not taken any initiative in this regard. Unfortunately, the Addis
Ababa organs, while one might have expected some action on their part
as well, appear to have been unwilling to do so. At present, therefore,
while there may be a recognition of the need to change, this is not being
accompanied by the necessary practical measures to implement such.



The link between human rights and democracy

Introduction

Democracy and human rights have historically been regarded as distinct
phenomena occupying different areas of the political sphere: the one a
matter of the organisation of government, the other a question of individual
rights and their definition . . . Today this separation is no longer tenable,
if indeed it ever was . . . the type of political system within a country is far
from irrelevant to the standard of human rights its citizens enjoy.’

The increasing importance since the end of the Cold War of linking the
concept of democracy” with human rights can be seen at the level of the
UN,’ regionally” and can be seen at the OAU.” The fact that the OAU spent

I D. Beetham, ‘Democracy and Human Rights: Civil and Political, Economic, Social and Cul-
tural’ in J. Symonides (ed.), Human Rights: New Dimensions and Challenges (Dartmouth:
Ashgate, 1998) 71-98, at 71-2.

See S. Marks, Riddle of All Constitutions. International Law, Democracy and the Critique of
Ideology (Oxford: Oxford University Press, 2000); D. Held, Models of Democracy (London:
Polity Press, 1996).

See Vienna Declaration and Plan of Action from the 1993 World Conference on Human
Rights, General Assembly Resolution 49/30, December 1994; General Assembly Resolution
on Enhancing the Effectiveness of the Principle of Periodic and Genuine Elections, 1988; UN
Commission on Human Rights Resolution 2000/47; UN Commission on Human Rights
Resolution 2001/41; UN Commission on Human Rights Resolution 2001/36.

See D. Shelton, ‘Representative Democracy and Human Rights in the Western Hemisphere’,
HRLJ 12 (1991) 353-9; OAS Declaration The Santiago Commitment to Democracy and
Renewal of the Inter-American System, 3rd Plenary Session, 4 June 1991; OAS General
Assembly Resolution, Representative Democracy, Res.AG/RES.1080(XXI-0/91), 5th Ple-
nary Session, 5 June 1991; OAS Declaration of Managua for Promotion of Democracy and
Development, 4th Plenary Session, 8 June 1993.

S. M. Makinda, ‘Democracy and Multi-Party Politics in Africa’ Journal of Modern African
Studies34(4) (1996) 555-73, at 555. See also K. Tomasevski, Between Sanctions and Elections:
Aid Donors and their Human Rights Performance (New York: Continuum International
Publishing Group, 1997); K. Sikkink, ‘The Power of Principled Ideas: Human Rights Poli-
cies in the United States and Europe), in J. Goldstein and R. Keohane (eds.), Ideas and
Foreign Policy: Beliefs, Institutions and Political Change (Ithaca: Cornell University Press,
1995); A. Clapham, ‘Where is the EU’s Human Rights Common Foreign Policy and How
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many years focusing on decolonisation as an aspect of self-determination,
an issue which then became more or less obsolete, is also a factor that
prompted it to expand such a concept to consideration of more internal
issues.® At the same time economic development was also becoming an
issue for the OAU with the era of globalisation. As the former Secretary
General of the OAU illustrated:

The issue of democratisation and good governance has been on the OAU’s
agenda for the last several years. In the process, we have endeavoured to
promote these objectives within the limits of our resources and capacity.
In this regard we have been encouraged by the growing recognition by our
member states that the roots of economic development and political stabil-
ity must be planted in good and responsive governance. Indeed, contrary
to the impressions that many have created, that the process of democrati-
sation has been imposed on African countries, it is a fact that the efforts
to create more humane societies on our Continent, have been the logical
outcome of the long yearning of our people, demonstrated during the era
of the anti-colonial struggle, to have more say in determining how they
should be governed and by whom. Democracy in Africa, in spite of a few
setbacks here and there, is surely taking root.”

Itis in this context that the OAU has over the years stressed the importance
of democracy as applicable to African states and has developed some
standards as to what constitutes a democratic state. Although there is

is it Manifested in Multilateral Fora?’, in Alston (ed.), The EU and Human Rights 621-49,
at 627.
® Indeed, this trend has been apparent from the international arena where the right to self-
determination has been interpreted to encompass standards on democratic governments
and the manner in which they come to power.
The ICCPR itself requires the introduction of democratic principles, including the
right to vote and to be elected at genuine periodic elections. For those states not
party to the International Covenant it is not clear that an obligation to introduce
democratic government exists; indeed it is possible to conceive, certainly in states
with small populations, systems of government, other than democracy, in which the
people may freely determine their political status and freely pursue their economic,
social and cultural development in compliance with the right to self-determination.
S. Wheatley, ‘Democracy and International Law: A European Perspective),
ICLQ51(2002) 225-47,at 232-3
See Human Rights Committee, statement on the Congolese report, UN Doc.CCPR/C/79/
Add.118, para. 20.
7 Address by HE Dr Salim Ahmed Salim, Secretary General of the Organization of African
Unity to the International Conference on Africa, Africa at 40, London, 29 October
1997.
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some degree of discretion accorded to states in this context,® and the OAU
has recognised that the notion of democracy is difficult to define, it has
stressed that it is something to which African states should be committed:”’

We seem not to have a precise understanding or even an appropriate work-
ing definition of what Africa perceives as democracy. The Westminster
model of democracy seems to have caused more confusion about democ-
racy in Africa than to support the legitimate aspirations and demands of the
African people in their nation building endeavours. The confusion is not so
much about the principles of democracy but rather on what democracy is
all about . . . The confusion notwithstanding, most African countries have
over the years embarked on the democratisation process. '’

In this regard, the OAU has considered not only the ‘more process ori-
ented terms’ such as elections and how they are conducted,'' but also

We at the OAU have been working on the assumption that while the fundamental
principles of democracy and good governance are universal, their application vary
from country to country. On this understanding, countries are entitled to pursue
goals and objectives of a democratic disposition on the basis of their socio-cultural
values, taking into account specific realities. Indeed, the dimension of cultural
values and historical experiences are relevant in the application and consideration
of democracy in our societies . . . But while there are universal values which are the
common heritage of humanity, there are no ready made recipes for democracy and
governance. Each society should generate its home grown modalities for forging
ahead in democracy and good governance on the basis of universally recognised
principles.
Ibid.
As with the UN, there is no one single model of a democratic system, it is ‘not a model to
be copied by a goal to be attained’, UN Secretary General, ‘Support by the United Nations
of the Efforts of Governments to Promote and Consolidate New or Restored Democracies’,
UN Doc.A/52/513, 21 October 1997, para. 27. Also, Universal Declaration on Democracy,
adopted by the Inter-Parliamentary Council, 161st session, Cairo, 16 September 1997,
NQHR 18(1) (2000) 127-30, para. 2.
A. Aidoo, ‘Africa’, at 704-5. S. Kaballo, ‘Human Rights and Democratization in Africa’,
in D. Beetham (ed.), Politics and Human Rights, Special Issue, Political Studies 43 (1995)
189-203.
‘Addressing the Challenges of Peace and Security in Africa’, Conflict Management Center,
Occasional Paper Series No. 1/1999 has a separate section on ‘Good governance, human
rights and conflict management’, at 14 ff.
For example, Fox argues that ‘international law’s modest approach to democratisation,
therefore, has focused on electoral processes, G. H. Fox, ‘The Right to Political Partici-
pation in International Law’, in G. H. Fox and B. R. Roth (eds.), Democratic Governance
and International Law (Cambridge: Cambridge University Press, 2000) 48-90, at 49. See
Wheatley, ‘Democracy’
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has been willing to consider wider issues'? such as the social structure
of the particular country, freedom of expression'’ and, wider still, the
democratic nature of institutions such as the UN at the international
level. It has thus addressed, in part, the concerns of those who argue that
democracy is more than just elections'* but also what amounts internally
to the right to ‘freely determine their political status and freely pursue
their economic, social and cultural development’.” Its important recent
Declaration on the Framework for an OAU Response to Unconstitutional
Changes in Government'® reflects this wider perception, noting the need
to set down some clear guidelines for states:

Beyond invoking relevant Declarations issued by various sessions of our
Assembly and the Council of Ministers, consideration could be given to the
elaboration of a set of principles on democratic governance to be adhered
to by all Member States of the OAU. These principles are not new; they
are, as a matter of fact, contained in various documents adopted by our
Organization. What is required here is to enumerate them in a coherent
manner which will bear witness to our adherence to a common concept of
democracy and will lay down the guiding principles for the qualification
of a given situation as constituting an unconstitutional change. In this
regard, and without being exhaustive, we have also agreed on the following
principles as a basis for the articulation of common values and principles
for democratic governance in our countries.

This chapter will discuss the way in which the OAU initially focused
on changes in government and elections, before turning to wider

P. Ocheje, ‘Exploring the Legal Dimensions of Political Legitimacy: A “Rights” Approach

to Governance in Africa’, in Quashigah and Okafor (eds.), Legitimate Governance in Africa

165-205, at 189; C. R. Ezetah, ‘Legitimate Governance and Statehood in Africa: Beyond the

Failed State and Colonial Self-Determination’, in Quashigah and Okafor (eds.), Legitimate

Governance in Africa, 419-59.

Franck, ‘Emerging Right’, at 52.

Democracy is to do with ‘the structures of participation (electoral and procedural), provi-

sions for separation of powers, and mechanisms of accountability. Human rights, on the

other hand, have to do with basic freedoms (individual or collective), principles of equity

and equality, and the preservation of human life and dignity’, Aidoo, ‘Africa’, at 705-6.

See also Socialist Party and Others v. Turkey, European Court of Human Rights, Reports

1998-11I; Franck, ¢ Emerging Right’, at 79-80.

15 Articles 1 ICCPR and ICESCR are linked closely to democratic government, Wheatley,
‘Democracy, at 230; E. Daes, ‘Explanatory Note Concerning the Draft Declaration on
the Rights of Indigenous Peoples’, UN Doc.E/CN.4/Sub.2/1993/26/Add.1, 19 July 1993,
para. 17. See also Human Rights Committee, General Comment No. 12, on Article 1, UN
Doc.HRI/GEN/1/Rev.1 at 12 (1994), para. 4.

16 AHG/Decl.5(XXXVI).
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considerations. Although, as will be seen below, the OAU/AU have shown
some degree of commitment in articulating standards, when it comes to
implementation of these, the measures taken are very weak.

Military coups and changes to government

Much of the OAU’s attention has been focused on unconstitutional
changes of government. Since African states began to attain their indepen-
dence there has been a proliferation of dictatorships across the continent
aswell as ongoing conflicts.'” This issue has received an increasing amount
of the OAU’s attention, as reflected in the adoption by the AHSG in June
1997 of a Decision on the Unconstitutional Changes of Government in
Africa.'® Changes to ‘constitutional’ government have been deemed to
be unlawful by the OAU and are listed in its Declaration on the Frame-
work for an OAU Response to Unconstitutional Changes in Government'”
as:

i. a military coup d’état against a democratically elected Government;
ii. intervention by mercenaries to replace a democratically elected
Government;
iii. replacement of democratically elected Governments by armed dissi-
dent groups and rebel movements;
iv. the refusal by an incumbent government to relinquish power to the
winning party after free, fair and regular elections.

This list does not seem to include, however, unconstitutional changes
to non-democratic governments and similarly does not really detail
what amounts to a democratic government. Thus, there have been var-
ious attempts by states to prevent the attendance at OAU summits of
heads of state who have acquired power as a result of a coup.”’ Yet, as

17 Y. El-Ayouty, ‘An OAU for the Future: An Assessment, in El-Ayouty, OAU after Thirty Years
179-93, at 188.

18 Decision on the Unconstitutional Changes of Government in Africa, AHG/Dec.150
(XXXVI), 33rd Ordinary Session in Harare, June 1997. See also Statement by Dr Salim
Ahmed Salim, Secretary General of the OAU on the Assassination of President Ibrahim
Mainassara Bare of the Republic of Niger, 10 April 1998; Press Release No. 22/99, 22 March
1999, www.oau-oua.org/document/press/press8.htm.

19 Declaration on the Framework for an OAU Response to Unconstitutional Changes in
Government, AHG/Decl.5(XXXVI).

20" At the first meeting of the OAU various countries opposed Togo attending as there had
been a coup there. This happened again in respect of the overthrow of Nkrumah in Ghana
in 1966 and the overthrow by Idi Amin of Obote in Uganda in 1971.
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Akinyemi notes, ‘no hard and definite conclusions can be drawn from
these episodes . . . for OAU discussion to take place, three conditions
must be present: the coup, two rival delegations turn up at an OAU con-
ference, and sponsors for both delegations. In other cases of coup d’état,
a combination of the latter two conditions has been missing.””! Certainly,
this has not always applied and the focus in this context seems to be on
the nature of coming to power, not other factors.

Other documents indicate, however, that the OAU has condemned on
numerous occasions the taking of power through ‘violent’ or ‘unconsti-
tutional’ means.”” Thus, where ‘legitimate’ governments have been over-
thrown,”” and where there has been assassination of political leaders, this
has been deemed to be unconstitutional by the OAU.**

The OAU has condemned coups and military takeovers* which have
taken place in many states such as Sierra Leone, DRC, Niger, Guinea

21" Akinyemi, ‘The Organization of African Unity, at 399.

22 See, for example, Statement by Salim Ahmed Salim, Secretary General of the OAU on the
Assassination of President Ibrahim Mainassara Bare of the Republic of Niger, 10 April
1998, Press release.

% Draft Rapporteur’s Report of the Sixty-Seventh Ordinary Session of the Council of Minis-
ters, CM/Plen/Draft/Rapt/Rpt(LXVII), para. 121 notes that the start of the crisis in Sierra
Leone began with the ‘violent overthrow of the legitimate government of President . . .
Kabbah’.

4 See for example, Statement by Dr Salim Ahmed Salim, Secretary General of the OAU on
the Assassination of President Ibrahim Mainassara Bare of the Republic of Niger, 10 April
1998:

I wish in particular to urge the political leaders of Niger to engage in immediate
consultations and dialogue in order to ensure that the laid down constitutional
procedures are followed, in resolving the political crisis that has resulted from
the President’s assassination . . . It is my fervent hope that they will endeavour
to overcome their current crisis and ensure that their country is returned to the
path of constitutional rule and that they will be able to chart the future through a
democratic process.
At its 73rd Session the Central Organ of the OAU considered the situation in DRC and
‘strongly condemns the assassination of President Laurent Désiré Kabila, which is a flagrant
violation of the principles of the OAU, and Decision 142 on unconstitutional changes’,
Communiqué of the Seventy-Third Ordinary Session of the Central Organ of the OAU
Mechanism for Conflict Prevention, Management and Resolution at Ambassadorial Level,
Addis Ababa, 29 January 2001.

%5 Report of the Plenary, CM/PLEN/RPT(LXIII), where the minister noted that ‘given the
large number of conflicts in Africa [he] called for the enhancing of the capacity of the
AOU Mechanism for Conflict . . . The new trend of military takeovers had serious impli-
cations for the democratic process and conflicts) at para. 20. Other organs have held
that military coups violate the right to self-determination, such as the Human Rights
Committee under the ICCPR, Chile, fourth periodic report, UN Doc.CCPR/C/95/Add.1,
para. 11.
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Bissau,”® the Comoros and CAR.?” Coups have been seen as resulting in
‘flagrant violations of the basic principles of our continental Organization
and of the United Nations . . . [and are] unacceptable and anachronistic,
which is in contradiction of our commitment to promote democratic
principles and conditions’*® Various reasons have been given for this
attention to coups and unlawful seizure of power. Thus, it is considered
that coups ‘irrespective of the perpetrators . . . undermined confidence
in Africa’s capacity to establish and sustain democracy’.”” In addition,
they are seen as contrary to the rule of law and to the expression of
the will of the people: ‘We reaffirm that coups are sad and unacceptable
developments in our Continent, coming at a time when our people have
committed themselves to respect of the rule of law based on [the] people’s
will expressed through the ballot and not the bullet.”*

In this sense it is not just violent coups that should be prohibited,’! but
any takeover of power from an elected government. A similar approach
can be gleaned from other regional systems.’”

26 Report of the Secretary General on the Situation in Guinea Bissau, CM/2099(LXX)-e,
para. 6.

See, for example, Introductory Note of the Secretary General to the Seventy-Fourth Ordi-
nary Session of the Council of Ministers, at 41.

Declaration on the Framework for an OAU Response to Unconstitutional Changes. See
also UN GA Resolution A/RES/45/151, 18 December 1990, Respect for the Principle of
National Sovereignty and Non-Interference in the Internal Affairs of States in their Elec-
toral Processes.

Draft Rapporteur’s Report of the Sixty-Seventh Ordinary Session of the Council of Min-
isters, CM/Plen/Draft/Rapt/Rpt(LXVII), para. 138.

Declaration on the Framework for an OAU Response to Unconstitutional Changes. Such
reasoning was reaffirmed in relation to Sierra Leone, Communiqué Issued by the Thirty-
Third Ordinary Session of the Central Organ of the OAU Mechanism for Conflict Preven-
tion, Management and Resolution at Ambassadorial Level, Harare, Monday 26 May 1997,
Central Organ/MEC/AMB/Comm.(XXXIII), paras. 3-5.

Statement by Salim Ahmed Salim, Secretary General of the OAU on the Assassination
of President Ibrahim Mainassara Bare of the Republic of Niger, 10 April 1998, Press
Release.

For example, Schnably notes the fact that the requirement in Article 23 of the OAS Charter
cannot be derogated from suggests that ‘the American Convention implicitly condemns
all coups’. He talks further of the Protocol of Washington, GA Sixteenth Special Session
in Connection with the Amendments to the Charter of the Organization, OEA/Ser.P,
OAS Doc.AG/doc.11(XVI-E/92) (1992), but argues that this has not yet been invoked.
Note also OAS GA Resolution 1080 Representative Democracy, AG Res.1080(XXI-0/91),
OEA/Ser.P, OAS Doc.AG/RES.1080(XXI-0/91) (1991); Santiago Commitment to Democ-
racy and Renewal of the Inter-American System, June 1991, OAS GAOR, Twenty-First
Session, OEA/Ser.P/AG doc.2734/91 (June 4 1991). As Schnably states in respect of the
OAS: ‘both Resolution 1080 and the Protocol cover classic military coups. .. Both ... may
encompass more than coups) noting the term ‘interruption’ of the political process in
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There is some suggestion that as a ‘coup against elected governments
could no longer be tolerated by our countries)™ it is therefore lawful to
overthrow a military regime. Thus, the Council of Ministers, for example
in respect of Sierra Leone, ‘welcomed the overthrow of the military junta
which has opened the way for the reinstatement of the democratically
elected government of President Ahmad Tejan Kabbah . .. [and] congrat-
ulates and highly commends ECOWAS and ECOMOG and reiterates its
full support [to them] to bring an end to the crisis . . . through the early
restoration of constitutional order and the reinstatement of the legitimate
government’.”*

Action taken by the OAU in response to an unconstitutional change
in government has included the suggestion that the Central Organ of
the OAU Mechanism for Conflict ‘reactivate, as a matter of urgency, the
Committee on Anti-Constitutional Changes, in order to finalise its work
in the light of the Harare Declaration, in particular the measures to apply
in coup d’état situations occurring in member states’.””

However, while there would appear to be no role, in theory, according
to the OAU, for the military in government in Africa (and on this basis few
governments would be perceived as legitimate),”® the reality demonstrates
total disregard for this approach.’”

Although in international law the recognition of a new government by
states is automatic upon it obtaining power through constitutional means,
where the government is not there constitutionally,”® ‘the international

Resolution 1080. Further, ‘logically it would be possible to regard the military-backed ille-
gal dissolution of the legislature as an “overthrow” —a subversion — of democracy by force,,
S. Schnably, ‘Constitutionalism and Democratic Government in the Inter-American Sys-
tem), in Fox and Roth (eds.), Democratic Governance 155-98, at 163-7.

Reportand Decisions of the Eighth Ordinary Session of the Conference of African Ministers
of Information, 17-19 June 1997, Cairo, CIM/8 RPT.(VIII), para. 19.

Draft Decisions of the Sixty Seventh Ordinary Session of the Council of Ministers,
CM/DRAFT/DECISIONS(LXVII) REV.1, at 11.

% Decision on Un-Constitutional Changes in Member States, CM/Dec.483(LXX).

36 Enemo, ‘Self-Determination’, at 407.

37 However, one must distinguish between the international norm and enforcement of that
norm and the extent to which the norm itself is invalidated by its non-application. See
E. K. Quashigah and O. C. Okafor, ‘Legitimate Governance in Africa — International and
Domestic Legal Perspectives: An Introduction’, in Quashigah and Okafor (eds.), Legitimate
Governance in Africa 3-19, at 17.

Montevideo Convention, Article 1. In international law whether states recognise another
government depends on whether the latter has ‘effective control’ over the territory of the
state, H. Lauterpacht, Recognition in International Law (Cambridge: Cambridge University
Press, 1947), at 98. As Murphy notes, in line with the Estrada Doctrine, how a government
comes to power is a matter for national law and thus any questioning of it is an interference
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community does not refuse to recognise governments simply by virtue
of their being non-democratic’” However, ‘if it can be shown that one
of the criteria in “recognition” practice by states is whether the entity
is democratic, this would be powerful evidence that democracy is on its
way to becoming a global entitlement’.*” In this context, unfortunately, it
would appear that the OAU only considers what is democraticin its narrow
sense, namely ‘primarily in situations where a democratic government is
internally overthrown by non-democratic (often military) authorities’*!
rather than in its wider context.*’

The OAU has called on other states not to recognise unconstitutional
regimes and has argued there is a duty on other states not to cooper-
ate with such a regime and also to support the people towards restoring
democracy.* In addition, the OAU has also suggested there may be a duty
to intervene. In its Declaration on the Framework for an OAU Response
to Unconstitutional Changes in Government,** the AHSG details a pro-
cedure in the event of an unconstitutional change of government. This
includes initial condemnation by the current Chairman and Secretary
General of the OAU who should also ‘convey a clear and unequivocal
warning to the perpetrators of the unconstitutional change that, under
no circumstances, will their illegal action be tolerated or recognized by
the OAU ... [and] should urge for consistency of action at the bilateral,
inter-state, sub-regional and international levels’*> The Central Organ
would then meet to discuss the issue and after condemning the change
it has a number of options including giving the regime six months to

with its sovereignty, S. D. Murphy, ‘Democratic Legitimacy and the Recognition of States

and Governments’, in Fox and Roth (eds.), Democratic Governance 123-54, at 142. See also

P. C. Jessup, ‘The Estrada Doctrine’, AJIL 25 (1931) 719.

Murphy, ‘Democratic Legitimacy’, at 143-5.

40 Thid. See also Wheatley, ‘Democracy’, at 232.

41 Murphy gives examples of where states have rallied against a non-democratic government

but says that ‘it is difficult to see that the international community has taken the second

step of crystallising this notion as a legal norm, or is even over time moving toward such

a norm’, Murphy, ‘Democratic Legitimacy’, at 146-7.

Ibid., at 128-30.

For example, see Decisions Adopted by the Sixty-Sixth Ordinary Session of the Council of

Ministers, CM/Dec.330-363(LXVI), Dec.356 on Sierra Leone; Communiqué Issued by the

Thirty-Third Ordinary Session of the Central Organ of the OAU Mechanism for Conflict

Prevention, Management and Resolution at Ambassadorial Level, Harare, Monday 26 May

1997, Central Organ/MEC/AMB/Comm.(XXXIII), para. 6.

4 AHG/Decl.5(XXXVI).

45 Declaration on the Framework for an OAU Response to Unconstitutional Changes in
Government.
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‘restore constitutional order), during which time the regime would be
prohibited from participating in the OAU Policy Organs including in
meetings of the Central Organ, Council of Ministers and AHSG, although
its membership and obligations towards the OAU will remain.*® During
this time the Secretary General should

gather facts relevant to the unconstitutional change of Government and
establish appropriate contacts with the perpetrators with a view to ascer-
taining their intentions regarding the restoration of constitutional order in
the country; the Secretary-General should seek the contribution of African
leaders and personalities in the form of discreet moral pressure on the per-
petrators of the unconstitutional change in order to get them to cooperate
with the OAU and facilitate the restoration of constitutional order in the
Member State concerned; the Secretary-General should speedily enlist the
collaboration of the Regional Grouping to which the ‘country in crisis’
belongs.”’

After the six months, sanctions could be imposed on the regime if it
has not complied with the requirement to restore constitutional order,
and its continued suspension from OAU Policy Organs will apply. The
Declaration states that such sanctions ‘could include visa denials for the
perpetrators of an unconstitutional change, restrictions of government-
to-government contacts, trade restrictions, etc.”*® In this respect, however,
it reiterates that ‘careful attention should be exercised to ensure that the
ordinary citizens of the concerned country do not suffer disproportion-
ately on account of the enforcement of sanctions’ The measures will be
implemented by the Central Organ and a sanctions sub-committee would
be established under it, composed of five members to monitor compliance
with any decision taken and make recommendations.*’ The CSSDCA and
NEPAD processes and recent amendments in relation to the AU may help
to ensure greater enforcement. The AU mechanisms and provisions of the
Constitutive Act appear to place considerable, weight on excluding gov-
ernments who have come to power by unconstitutional means, although
it is unfortunate, however, that the opportunity was not taken to ensure,
for example as happens with the EU, that a requirement of accession to
the AU should be that a state must be democratic.”” In practice, however,

46 Ibid. 7 Ibid. 8 Ibid.  Ibid.

50 See Inter-Africa Group/Justice Africa, ‘The Architecture and Capacity of the African Union.
African Development Forum (ADF IIT) Economic Commission for Africa, Issue Paper for
the African Union Symposium.
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the AU has already excluded some governments from participating in its
organs due to their unconstitutional nature.”!

The election process

There is a general agreement that democratic elections should be ‘free
and fair’ and give expression to the ‘will of the people’’” This has been
affirmed by the OAU organs,’” and reiterated in its recent Declaration
on the Principles Governing Democratic Elections in Africa™ and in the
CSSDCA process.” The OAU has said that there should be free choice
as to who governs a state’® in full recognition of voting rights.”” On

51 Once the AU condemns a coup, the state in question is suspended from participating in the
AU organs. Comoros was suspended, until the agreement was implemented, as was Cote
d’Ivoire and Madagascar until they remedied the situations. Two other states, CAR and
Guinea Bissau, remain suspended, see, e.g., Decision on the Comoros (CM/2164(LXXII)
-c), CM/Dec.523(LXXII), which applied the Unconstitutional Changes in Government
principles here: ‘Expresses concern that no significant progress has been made towards
the return of the Comoros to constitutional order as called for in the Algiers Decisions on
Unconstitutional Changes of Government, and requests the Secretary-General to continue
to engage the Comorian parties with a view to ensuring a speedy return to constitutional
rule.

52 See Wheatley, ‘Democracy’, at 236-9. See UDHR, Article 21(3). See also ICCPR, Article 25

and ECHR, Protocol 1, Article 3; ACHPR, Article 23(1); UN General Assembly Resolution

46/137; UN Resolution 45/150, Enhancing the Effectiveness of the Principle of Periodic

and Genuine Flections, GA Resolutions A/RES/45/150, 18 December 1990.

Introductory Note to the Report of the Secretary General, Thirty-Second Ordinary Session

of AHSG, Sixty-Fourth Ordinary Session of Council of Ministers, July 1996; Report of the

Secretary General on the Situation in Guinea Bissau, CM/2099(LXX)-e, para. 37. Draft

Resolution on Sierra Leone, CM/Draft/Res.25(LXIII) Rev.1. See in particular, Declaration

on the Principles Governing Democratic Elections in Africa, AHG/Decl.1(XXXVIII).

Declaration on the Principles Governing Democratic Elections in Africa, AHG/Decl.

L(XXXVIII).

The national constitution should stipulate inter alia that the citizens of participating
members have the right to participate in free and fair elections in their countries
through an election based on a secret ballot and universal adult suffrage. By the
same token, every citizen of a participating member state has the right to stand
for election of public office and participate in the affairs of the state. The presence
of international observers in national elections is desirable, as it will enhance the
credibility of election process and results.
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Africa Moves to Launch a Conference on Security, Stability,

Development and Cooperation in Africa (CSSDCA),

http://www.au2002.gov.za/docs/key_oau/cssdca.htm, at 2.B.

See, for example, Report of the Secretary General on the Situation in Somalia, CM/
2099(LXX)-g, para. 3.

57 Draft Resolution on the Question of Palestine, CM/Draft/Res.23(LXIII) Rev.1; UN GA

Resolution A/RES/45/151, 18 December 1990, Respect for the Principle of National
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several occasions the OAU has stated that elections should reflect the
wishes of the people of the state.”® Therefore, as stated by the Inter-
American organs, where there is ‘some consistency between the will of
the voters and the result of the election’, elections could be said to be
‘authentic’,” where ‘the exercise of political rights is an essential element

of representative democracy, which also presupposes the observance of

other human rights’.®

The OAU has paid considerable attention to the way in which elec-
tions are held and certainly seems to see them as ‘aimed at achieving a

representative government and representative governance has become an

index for democratic governance’®' In the numerous resolutions adopted

in the issue, culminating in the Declaration on the Principles Governing
Democratic Elections in Africa, the OAU has held that elections should
comply with certain standards, an approach in line with international
standards.®” This is despite it having recognised, as has the UN,* there

Sovereignty and Non-Interference in the Internal Affairs of States in their Electoral
Processes; UN Resolution 45/150, Enhancing the Effectiveness of the Principle of Peri-
odic and Genuine Elections, GA Resolution A/RES/45/150, 18 December 1990; ICCPR,
Article 25.

Press Release 15/99, 2 March 1999: on Obasanjo’s election victory in Nigeria it noted the
‘orderly conduct of the elections and the conclusion . . . that the elections and its outcome
despite some evident shortcomings, reflected the wishes of the Nigerian people and their
desire to bring about a peaceful and successful transfer of power to a democratically elected
government’.

Mexico Elections Decision, Cases 9768, 9780, 9828, Inter-American Commission on
Human Rights, 97, 108, OEA/Ser.L/V/11.77, doc.7, rev.1 (1990).

€0 Ibid., para. 44. 61 Quashigah, ‘Legitimate Governance in Africa} at 469.

62 For example, summarising the various treaties, Fox concludes that they generally require
several things for a free and fair election: ‘(1) universal and equal suffrage; (2) a secret
ballot; (3) elections at reasonable periodic intervals; and (4) an absence of discrimination
against voters, candidates or parties) Fox, ‘The Right to Political Participation’, at 69. See
also Inter-American Commission Mexico Elections Cases, paras. 44—78.

The UN has also held that ‘all states enjoy sovereign equality and that each state has the
right freely to choose and develop its political, social, economic and cultural systems;
recognising that there is no single political system or electoral method that is equally
suited to all nations and their people’, Resolution 45/150, Enhancing the Effectiveness
of the Principle of Periodic and Genuine Elections, GA Resolution A/RES/45/150, 18
December 1990. Thus, the UN has held that ‘principles of national sovereignty and non-
interference in the internal affairs of any state should be respected in the holding of
elections’, UN GA Resolution A/RES/45/151, 18 December 1990, Respect for the Principle
of National Sovereignty and Non-Interference in the Internal Affairs of States in their
Electoral Processes. Electoral systems, according to the European Court of Human Rights,
can change ‘from place to place and from time to time, Mathieu-Mohin and Clerfayt,
Series A, No. 113, European Court of Human Rights (1987), para. 54. In this respect,
the UN has affirmed that it is the concern solely of peoples to determine methods and
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should be some degree of flexibility in how elections are run.®* These
standards will be examined in turn.

There would appear to have to be multi-party elections®

Although Article 25 of the ICCPR does not clarify whether multi-party
elections are required,’® the Human Rights Committee ‘has consistently
expressed skepticism that “genuine” one-party elections are possible’’
and has also held that a one-party state will not be democratic.®® A
similar line has been followed by the Inter-American Commission.®’
Despite Africa often being seen as synonymous with one-party rule,””
and although ‘the swing to multipartyism in Africa today cannot be any

to establish institutions regarding the electoral process, as well as to determine the ways
for its implementation according to their constitutional and national legislation’, UN GA
Resolution A/RES/45/151.

‘The OAU has welcomed the transition to democracy it being understood that transition
is in accordance with the socio-cultural values of each of the member states’, Dr Salim
Ahmed Salim, Secretary General of the OAU, Address to the 7th Pan-African Congress,
Kampala, 3-8 April 1994, at 8.

Report of the Plenary, CM/PLEN/RPT (LXIII); Introductory Note to the Report of the Sec-
retary General, Thirty-Second Ordinary Session of AHSG, Sixty-Fourth Ordinary Session
of Council of Ministers, July 1996.

Article 23(1) ACHR; Article 25(1) ICCPR; Fox, ‘The Right to Political Participation’,
at 55.

Fox, ‘The Right to Political Participation’, at 57. He cites Communication No. 314/1988, UN
Doc.CCPR/C/48/D/314/1988 (1993) about Zambian elections, holding ‘the Committee
observes that restrictions on political activity outside the only recognised political party
amount to an unreasonable restriction on the right to participate in the conduct of public
affairs, Communication No. 314/1988, para. 6.6. See also Human Rights Committee,
General Comment 25.

Bwalyav. Zambia, UN Human Rights Committee, Communication No.314/1988, Decision
of 14 July 1993, 14 HRLJ (1993) 408.

Mexico Elections Cases.

See International Commission of Jurists, Human Rights in One Party State (London: ICJ,
1978); J. K. Nyerere ‘Democracy and the Party System) in J. K. Nyerere, Freedom and
Unity: A Selection from Writings and Speeches, 1952—1966 (New York: Oxford University
Press, 1966); Y. Khushalani, ‘Human Rights in Africa and Asia}, HRL] 4 (1983) 403-42;
S. V. Mubako, ‘Zambia’s Single Party Constitution: A Search for Unity and Development),
Zambia Law Journal 5 (1973) 67-85; P. Msekwa, ‘The Doctrine of the One-Party State
in Relation to Human Rights and the Rule of Law’ in ICJ], Human Rights 33-35; B. P.
Wanda, ‘The One-Party State and the Protection of Human Rights in Africa with Particular
Reference to Political Rights’, AJICL 3(4) (1991) 756-70, at 767. Makinda, ‘Democracy’, at
557-8. See also I. Wallerstein, ‘The Decline of the Party in Single-Party African States’, in
J. Palambara and M. Weiner (eds.), Political Parties and Political Development (Princeton:
Princeton University Press, 1966) 201-14.
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guarantee for human rights’’! there are numerous references throughout
the OAU’s documents to the need for multi-party elections.”” In addition,
the OAU has required that there be involvement of political parties in the
process.”” Thus, in relation to the Great Lakes region and the DRC, the
Council of Ministers urged the government ‘to associate all political forces
in the process leading to the organisation of these elections; appeals to
member states and the international community provide the new govern-
ment with all the necessary assistance during the transitional period in

order to enable it to prepare the organisation and holding of democratic,
free and fair elections’”*

Fairness of elections to be measured by international community
and population of the state

There has been some suggestion that fairness is measured not only by the
international community,75 but also by the population of the state, an

71 Aidoo, ‘Africa’, at 708. See also Wanda, “The One-Party State’, at 756-7. Makinda, ‘Democ-
racy), at 568.
For example, Dr Salim Ahmed Salim, noting democratisation as one of the priorities
for Africa, considered Africa’s ‘second wind of change, involving a transformation to
multi-party system of government’. See also Introductory Note to the Report of the Secre-
tary General, Thirty-Second Ordinary Session of AHSG, Sixty-Fourth Ordinary Session
of Council of Ministers, July 1996, where the Secretary General noted: ‘African states
continued on the path of promoting democracy and respect for human rights. This
is partly demonstrated by the fact that many of our countries have held multi-party
elections.”
The UN has noted that ‘periodic and genuine elections’ include ‘an electoral process that
provides an equal opportunity for all citizens to become candidates and put forward
their political views, individually and in co-operation with others as provided in national
constitutions and laws’. See also, the UN ‘solemnly declares that only the total eradication
of apartheid and the establishment of a non-racial, democratic society based on majority
rule, through the full and free exercise of adult suffrage by all the people in a united and
non-fragmented South Africa, can lead to a just and lasting solution’, UN GA Resolution
A/RES/45/151, 18 December 1990, Respect for the Principle of National Sovereignty and
Non-Interference in the Internal Affairs of States in their Electoral Processes.
Decisions Adopted by the Sixty-Sixth Ordinary Session of the Council of Ministers,
CM/Dec.330-363(LXVI), Dec.353.
75> Resolution on the Situation in Angola, CM/Res.1432(LVII): ‘mindful that the multi-party
elections held . . . were internationally recognised as free and fair’. Resolution on Frontline
and Other Neighbouring States, CM/Res.1434(LVII): ‘commends the people of Angola
for the great spirit of civility and political maturity demonstrated throughout the electoral
process, particularly during the elections held on 29 and 30 September 1992; strongly
urges UNITA to accept the outcome of the elections of 29 and 30 September, which were
consider [sic] free and fair by the United Nations and the international community’.
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indication of its importance both internationally and domestically. For
example, the Central Organ noted in respect of Sierra Leone

that it was only fourteen months ago that the people of Sierra Leone held
general elections which were declared by Africa and the international com-
munity as a whole to be free and fair. That democratic process resulted in
the election of President Tejan Kabbah and the national Parliament. The
Central Organ further recalled that those elections represented the deter-
mination of the people of Sierra Leone to take charge of their own destiny
even in the midst of very difficult circumstances. They are hailed as a tri-
umph not only for the people of Sierra Leone but also for the process of
democratisation in the continent.”®

Fairness depends on percentage who voted and their education

Inaddition, the OAU organs have also suggested that whether elections are
free and fair could be said to depend on the ‘percentage of the population
that registered and voted’, as well as their ‘level of education’:

Election per se does not necessarily constitute democracy. It is merely a
process towards democracy . . . In most African states one has to look not
into the percentage of the population that registered and voted . . . More-
over one has also to consider the level of education of the . . . voters and
their understanding of democracy as a major tool in national development
process. Significantly even the 10% of voters may not be a representative
sample of the general population. Often they belong to the elite and they
have capacity to manipulate electoral process and to buy votes.””

The OAU has thus suggested that an ‘all-inclusive process’ is a requirement
of democracy.”® The UN has also held that ‘the right of everyone to take
part in the government of his or her country is a crucial factor in the

76 Communiqué Issued by the Thirty-Third Ordinary Session of the Central Organ of the

OAU Mechanism for Conflict Prevention, Management and Resolution at Ambassad-
orial Level, Harare, Monday 26 May 1997, Central Organ/MEC/AMB/Comm.(XXXIII),

para. 2.

77" Addressing the Challenges of Peace and Security in Africa, at 15.

78

It welcomed the ‘commitment of all the Comorian Parties to work towards a lasting res-

olution of the crisis in their country on the basis of respect for the unity and territorial
integrity of the Archipelago, the return of constitutional legality and an all-inclusive pro-
cess, Decision on the Islamic Federal Republic of the Comoros, CM/Dec. 571(LXXIII).
The right of political participation is found in various other international instruments:
UDHR, Article 21(3); ICCPR, Articles 25(a) and (b) and aspects of other human rights

such as equality before the law, etc.
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effective enjoyment by all of a wide range of other human rights and
fundamental freedoms, embracing political, economic, social and cultural
rights’”” This will require ‘an electoral process that provides an equal
opportunity for all citizens to become candidates and put forward their
political views, individually and in co-operation with others, as provided
in national constitutions and laws’® Thus the OAU has reiterated the
right of an individual ‘to participate freely in the government or his or
her country, either directly or through freely elected representatives in
accordance with the provisions of the law” and the ‘right to fully participate
in the electoral processes of the country, including the right to vote or be
voted for, according to the laws of the country and as guaranteed by the

Constitution, without any kind of discrimination’®’

Elections should be peaceful

The OAU organs have also required that for elections to be free and
fair there must be disarmament of warring factions,* violence should
be prohibited® and there should be non-interference by the media or
foreign investment interests.** For example, the Council of Ministers
deplored in relation to elections in Zimbabwe in June 2000 ‘the attempts
by some foreign interests, through the massive injection of resources and
manipulation of the media to interfere in and influence the outcome

7 GA Resolution, A/RES/45/150, 18 December 1990, Enhancing the Effectiveness of the
Principle of Periodic and Genuine Elections, 45th Session.

80 Ibid.

81 Declaration on the Principles Governing Democratic Elections in Africa, para. IIL

82 Decisions Adopted by the Sixty-Sixth Ordinary Session of the Council of Ministers,

CM/Dec.330-363(LXVI), Dec.355 on Liberia notes ‘the encouraging process so far

achieved in the Liberian peace process through the disarmament of all the warring fac-

tions, the establishment of an Independent Electoral Commission, the reconstitutions of

the Supreme Court of Liberia, the enlargement of ECOMOG and its full deployment all

over the territory, thus creating the necessary conditions for the conduct of free and fair

elections..

‘No individual or political party shall engage in any act that may lead to violence or deprive

others of their constitutional rights and freedoms. Hence all stakeholders should refrain

from, among others, using abusive language and/or incitement to hate or defamatory

allegations and provocative language. These acts should be sanctioned by designated elec-

toral authorities’, Declaration on the Principles Governing Democratic Elections in Africa,

para. IV.

‘In covering the electoral process, the media should maintain impartiality and refrain

from broadcasting and publishing abusive language, incitement to hate, and other forms

of provocative language that may lead to violence), ibid., para. IV.
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of the elections as a threat to national independence’.®” This was not,
however, backed up in real terms by any effective enforcement action.
The Secretary General has expressed concern where armed forces are
involved.®® In addition, ‘every candidate and political party shall respect
the impartiality of the public media by undertaking to refrain from any
act which might constrain or limit their electoral adversaries from using
the facilities and resources of the public media to air their campaign
messages”.’’

Impartial institutions

The UN has recognised the importance of having independent strong
institutions.*® The OAU has held that there must be an independent
national electoral commission and reconstitution of the courts in each
state.®” Thus, states should ‘establish where none exist, appropriate insti-
tutions where issues such as codes of conduct, citizenship, residency,
age requirements for eligible voters, compilation of voters’ registers, etc.
would be addressed’” and ‘establish impartial, all-inclusive, competent
and accountable national electoral bodies staffed by qualified person-
nel, as well as competent legal entities including effective constitutional
courts to arbitrate in the event of disputes arising from the conduct of
elections’” Furthermore, this requires that ‘every individual and politi-
cal party participating in elections shall recognize the authority of the
Electoral Commission or any statutory body empowered to oversee
the electoral process and accordingly render full cooperation to such a

85 Decision on Developments in Zimbabwe, CM/Dec.544(LXXII). A similar approach has
been adopted by the UN which has affirmed that ‘any extraneous activities that attempt,
directly or indirectly, to interfere in the free development of national electoral processes, in
particular in the developing countries, or that intend to sway the results of such processes,
violate the spirit and letter of the principles established in the Charter’ and ‘strongly
appeals to all states to abstain from financing or providing, directly or indirectly, any other
form of overt or covert support for political parties or groups and from taking actions to
undermine the electoral processes in any country, UN GA Resolution A/RES/45/151, 18
December 1990, Respect for the Principle of National Sovereignty and Non-Interference
in the Internal Affairs of States in their Electoral Processes.

Introductory Note to the Report of the Secretary General, Thirty-Second Ordinary Session
of AHSG, Sixty-Fourth Ordinary Session of the Council of Ministers, July 1996.
Declaration on the Principles Governing Democratic Elections in Africa, para. IV.

See, for example, General Assembly Resolution A/50/332.

Decisions Adopted by the Sixty-Sixth Ordinary Session of the Council of Ministers,
CM/Dec.330-363(LXVI), Dec.355 on Liberia.

Declaration on the Principles Governing Democratic Elections in Africa, para. III.
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Commission/Body in order to facilitate their duties}’" and that ‘every cit-

izen and political party shall accept the results of elections proclaimed to
have been free and fair by the competent national bodies as provided for in
the Constitution and the electoral laws and accordingly respect the final
decision of the competent Electoral Authorities or, challenge the result

appropriately according to the law”””

Wider protection of human rights

The OAU has also recognised the need to protect human rights in gen-
eral during times of elections, and the rights to freedom of expression,
association and movement in particular. It has called on states to ‘safe-
guard the human and civil liberties of all citizens including the freedom
of movement, assembly, association, expression, and campaigning as well
as access to the media on the part of all stakeholders, during electoral
processes’ and to ‘promote civic and voters’ education on the democratic
principles and values in close cooperation with the civil society groups
and other relevant stakeholders’” Individuals should have a ‘right to free
association and assembly in accordance with the law’, ‘freedom to establish
or to be a member of a political party or Organization in accordance with
the law’ and ‘individuals or political parties have the right to freedom of
movement, to campaign and to express political opinions with full access
to the media and information within the limits of the laws of the land>”*
In addition, ‘individual or political parties shall have the right to appeal
and to obtain timely hearing against all proven electoral malpractices to
the competent judicial authorities in accordance with the electoral laws

> 95

of the country’.

Prevention of fraud

States should ‘take all necessary measures and precautions to prevent the

perpetration of fraud, rigging or any other illegal practices throughout
the whole electoral process, in order to maintain peace and security’.”®
In addition, ‘all stakeholders in electoral contests shall publicly renounce
the practice of granting favours, to the voting public for the purpose of

influencing the outcome of elections’”’

°! Tbid., para. IV. °2 Tbid. %3 Tbid., para. I1I.
%% Tbid. % Tbid. % Tbid. %7 Tbid.
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Adequate security and funding

The OAU has recognised the impact that the security situation and finan-
cial resources can have on the fairness of elections. It has thus required
states to ‘ensure the availability of adequate logistics and resources for
carrying out democratic elections, as well as ensure adequate provision
of funding for all registered political parties to enable them organise their
work, including participation in electoral process’ and ‘ensure that ade-
quate security is provided to all parties participating in elections’.”®

Elections should be transparent

The OAU has also required that elections should be held in openness.”” In
this respect the OAU has stated that states should ‘ensure the transparency
and integrity of the entire electoral process by facilitating the deploy-
ment of representatives of political parties and individual candidates
at polling and counting stations and by accrediting national and/other
observers/monitors’'"’ Furthermore, ‘candidates or political parties shall

have the right to be represented at polling and counting stations by duly

designated agents or representatives’.'”!

In this regard, the role of international institutions and the OAU is an
important factor'’” and seeks to ensure the integrity of the process and
assure the public of the importance of their involvement.'”> The OAU has

% Ibid.

9 Decisions Adopted by the Sixty-Sixth Ordinary Session of the Council of Ministers,
CM/Dec.330-363(LXVI), Dec.353 on the situation in the Great Lakes region and in the
DRC ‘calls upon the government of DRC and all the political forces of that country to
show the spirit of openness, compromise and reconciliation in order to ensure a smooth
transition to democratic and constitutional rule’. Other international bodies have said
that election must be regular, Article 25(1) ICCPR; Article 23(1) ACHR.

Declaration on the Principles Governing Democratic Elections in Africa, para. IIL.

101 Ibid.

102 Geisler notes that the elections in 1991 in Zambia when it transformed to a multi-
party system were the first to be monitored in this way: ‘It marked the beginning of an
era of confidence in the possibilities of democratic change, and confirmed the positive
influence that international observers can have on such processes. Their presence was
henceforth considered an essential precondition for acceptable transitional multi-party
elections.” She now notes that while such election observers were initially tolerated by
the governments, now they are seen as foreign interference, G. Geisler, ‘Fair? What has
Fairness got to do with it? Vagaries of Election Observations and Democratic Standards’,
Journal of Modern African Studies 31(4) (1993) 613-37, at 613-14.

See for example, NDI Handbook, How Domestic Organizations Monitor Elections. An A-Z
Guide, chapter 1, www.un.org/Depts/dpa/ead.
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monitored elections in many states,'%* and countries sometimes request
observer missions from the OAU for election monitoring.'”” As the previ-
ous Secretary General, Dr Salim Ahmed Salim, has noted, ‘the Secretariat
has been encouraged to monitor and to assist, whenever possible, the
democratic process. Monitoring of elections has now become a regular
activity of the Secretariat.”'’° The OAU has stated that ‘to be effective, the
OAU seeks to ensure that its approval of electoral processes reflects the
conduct of free and fair elections, rather than being a rubber stamp for
elections that are flawed, and that due process is followed. Ideally, the OAU
should not endorse any elections in which it has not had a monitoring
presence from the beginning.’'’” Citing the UDHR, ICCPR and the right
of citizens to participate freely in the government of their choice in the
ACHPR, the OAU has stressed that elections were ‘the basis of the author-

ity of any representative government’ and ‘an important dimension in

conflict prevention, management and resolution’.'”®

104 See, for example, Introductory Note to the Report of the Secretary-General, Sixty-
Ninth Ordinary Session of the Council of Ministers, Addis Ababa, 19—23 March 1999,
para. 299; Report of the Sixty-Fourth Ordinary Session of the Council of Ministers,
CM/Rpt(LXIV), at 22; Report of Secretary General on the Process of Election Monitor-
ing by OAU; Introductory Note of the Secretary General to the Seventy-Fourth Ordi-
nary Session of the Council of Ministers, at 66ff.; Report of the Secretary General on
the Situation in the Comoros, Central Organ/MEC/MIN/3(V); Communiqué of the
Eighty-Third Ordinary Session of the Central Organ of the OAU Mechanism for Conflict
Prevention, Management and Resolution at Ambassadorial Level, 3 June 2002, Central
Organ/MEC/Amb/Comm.(LXXXIII).
For example, Introductory Note of the Secretary General to the Seventy-Fourth Ordinary
Session of the Council of Ministers, at 65, noted that Benin, Uganda and Chad had
requested missions.
Secretary General of the OAU addresses the Seventh Pan-African Congress, Kampala,
3-8 April 1994, at 8. Lessons from a Decade of Conflicts: Prospects of Peace and Security
by the Year 2000. A Presentation by His Excellency Salim Ahmed Salim, Secretary Gen-
eral, Conference of African Ministers of Planning and UNDP Resident Representatives,
31 January-2 February, Ouagadougou, at 23:
In this regard, issues of governance and the building and/or strengthening of demo-
cratic institutions is also critical in conflict prevention, management and resolu-
tion. The OAU has in this regard continued to support the democratic transition
in Africa. The Organization has been able to observe, upon invitation, 41 elections
or referenda in 28 member states . . . It is, indeed encouraging to note that mem-
ber states are increasingly entrusting the OAU with the responsibility of observing
elections. The challenge facing the OAU is to assist in sustaining this momentum.
Supporting Democratic Processes in Africa. Electoral Assistance, Observation and Super-
vision (www.oau-oua.org/document/mechanism/english/mech03.htm). See UN GA Res-
olution A/RES/46/137, 17 December 1991, Enhancing the Effectiveness of the Principle
of Periodic and Genuine Elections.
108 Declaration on the Principles Governing Democratic Elections in Africa.
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Although the UN believes electoral monitoring ‘should remain an
exceptional activity of the Organization to be undertaken in well-
defined circumstances, primarily in situations with a clear international
dimension’,'”” elections have been seen by the international community
as an issue which may in certain circumstances go beyond the state itself,
to justify monitoring by international and regional bodies.''’

While the OAU has developed norms and guidelines on which it con-
ducts its missions and evaluation,''! some issues still remain vague. As
Geisler notes: ‘As democratic processes have been reduced to the hold-
ing of internationally observed multiparty elections with no agreement
on the definition and principles of democracy, the discourse on “good
governance” has remained “a divisionary, unrewarding and in the end
frivolous pursuit”’!!?

Itis encouraging to note, therefore, that more recently, in the context of
the OAU seeming to see its remit as broader than just intervening in excep-
tional circumstances, it has developed further principles for monitoring
elections on the continent, adopting in July 2002 a Declaration on the
Principles Governing Democratic Elections in Africa. Besides setting out
rights and duties of individuals and states during elections, including that
states ‘ensure the transparency and integrity of the entire electoral process
by facilitating the deployment of representatives of political parties and
individual candidates at polling and counting stations and by accredit-
ing national and/other observers/monitors,'!” it reiterated the role of the
OAU in election monitoring as being part of the democratic process as a
whole: ‘We request the OAU to be fully engaged in the strengthening of
the democratisation process, particularly by observing and monitoring
elections in our Member States.”''*

109 UN GA Resolution A/RES/46/137, 17 December 1991, Enhancing the Effectiveness of the
Principle of Periodic and Genuine Elections. See also UN GA Resolution A/RES/45/150,
18 December 1990, Enhancing the Effectiveness of the Principle of Periodic and Gen-
uine Elections, ‘underscore the duty of each member of the international community to
respect the decisions taken by other states in freely choosing and developing their electoral
institutions..

The UN has stressed that ‘the international community should continue to give serious
consideration to ways in which the United Nations can respond to the requests of Member
states as they seek to promote and strengthen their electoral institutions and procedures’,
UN GA Resolution A/RES/45/150.

Geisler notes ‘election observation has been called an “at best imperfect art”, and the lack
of any internationally accepted norms and guidelines as to what constitutes free and fair
elections greatly contribute to its present imperfections), Geisler, ‘Fair?’, at 617.

Ibid., at 633—4.

Declaration on the Principles Governing Democratic Elections in Africa, para. III.

114 Tbid., para. V.
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The Declaration provided that there should be intervention by the
OAU/AU at the early stages of elections: ‘in order to ensure that elec-
tions are truly free and fair, electoral observation must begin at the ear-
lier stages, that is when electoral lists are being compiled’, then moves
on to discuss the limitations of its own capacity for being involved in
elections at the early stages. It then lists among its priorities strengthen-
ing of electoral commissions and national election-monitoring mecha-
nisms and the ‘strengthening of institutions that will promote democ-
racy, rebuild and consolidate judiciaries and legislative institutions’.'"”
The OAU/AU’s aim in part, therefore, is self-sufficiency of the electoral
process. This reflects a trend of the UN away from ‘large-scale verification
missions to smaller and more economical assistance projects’ with more
empbhasis on capacity building.''® As indicated by the UN this ‘will also
contribute to the credibility of the process, which should alleviate the
earlier perceived need for international election observers. The creation
of permanent electoral institutions and the enhanced credibility of the
electoral process are essential elements in creating sustainable electoral
systems.”! !’

Further, a Memorandum of Understanding between the OAU General
Secretariat and Host Country on election monitoring provides that invi-
tations are sent by states to the OAU at least two months in advance of
the election; that states should not charge OAU observers and ‘facilitate
easy access of observers/monitors to locations of electoral events/activities
and unhindered in the performance of their tasks’; and that the General
Secretariat could decline an invitation to monitor elections ‘which in its
considered opinion do not measure up to the normative standards enun-
ciated in this Declaration’''® This clearly goes beyond the OAU being
involved in just ‘exceptional circumstances’ to something that is consid-
ered the norm.

The OAU Secretariat was requested to obtain extra funds to implement
the Declaration on democratic elections and to research whether to set
up a Democratisation and Electoral Assistance Fund and a Democratisa-
tion and Election Monitoring Unit. The Secretariat would also compile a
register of African experts on election monitoring as observers and work

15 Supporting Democratic Processes in Africa. Electoral Assistance, Observation and Super-
vision (www.oau-oua.org/document/mechanism/english/mech03.htm). UN GA Resolu-
tion A/RES/46/137, 17 December 1991, Enhancing the Effectiveness of the Principle of
Periodic and Genuine Elections.

116 Thid., para. 27. 17 bid., para. 32.

118 Declaration on the Principles Governing Democratic Elections in Africa, para. V.



HUMAN RIGHTS AND DEMOCRACY 95

on standards and procedures for selecting those chosen as OAU observers.
It was also required to promote cooperation with NGOs and international
organisations and to publish reports on monitoring of elections.''” In July
2002 the Council of Ministers decided to set up this election-monitoring
unit within the Office of the Commission responsible for Political Affairs
‘to be responsible for coordinating and streamlining participation in elec-
tion monitoring in collaboration with the competent authorities of the
countries concerned’, noting ‘the importance of the OAU involvement
in election observation and monitoring as well as the promotion and
advancement of the political process in Africa through the use of a more
credible and effective approach’'? It stressed that the election observa-
tion team would be composed of representatives of the OAU Secretariat
and others ‘experienced and competent in the area of election monitor-
ing), selected from the OAU states, which should include women. Those
giving members should also pay their costs, and the team would report to
the Secretary General who would report to the Council of Ministers.'*!
Clearly there are still problems'?” and the OAU in the past has been
strong on rhetoric but weak on enforcement of its standards. It is hoped,
however, given the reference to the various rights of the individual in the
Declaration that more attention will be placed on such issues in the future.
Indeed, the fact that some of the members of the African Commission
on Human and Peoples’ Rights have been asked to take part in these
observer missions illustrates that the OAU may at least see elections as
having a human rights dimension.'*’ Certainly, this has not been the case

119 bid., para. VL.
120 Decision on the Establishment of Election Monitoring Unit in Africa, Doc. CM/2264
(LXXVI) Add.4, CM/Dec.686.
121 Ibid.
122 As the Assistant Secretary General noted at the Council of Ministers 76th session in July
2002,
the absence of clear mandate spelt out in a decision or declaration indicating, in
unambiguous terms, the aims and objectives of OAU election monitoring missions;
the lack of institutional capacities to effectively undertake activities geared to
strengthening democratic processes in Africa; lack of adequate financial resources
to enable the Organization undertake its mission effectively and to cover all the
critical aspects of the electoral process; namely voter registration, declaration of
results, including electoral campaign and the actual casting of votes.
Report of the Seventy-Sixth Ordinary Session of the Council of Ministers,
July 2002, CM/Rpt(LXXVI), para. 92.
123 There are a number of results. One is that such intervention has enabled interpreta-
tion of rights relating to elections. As Fox notes, ‘[as] election monitoring has entered
the mainstreaming of UN assistance to developing countries, a link to treaty-based
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in the past, as the reports of the missions from the Secretary General
often noted what happened on such missions and problems that arose,
but did not always pass detailed comment on whether the elections were
satisfactorily carried out or not.'”* As Amnesty International noted several
years ago, ‘the OAU initiatives in election monitoring have amounted
to little more than watching the process of voting. It has ignored the
environment which is essential for any free and fair elections, including
respect for human rights such as the exercise of the right to freedom of
association and freedom of expression.”'*> Amnesty at that time urged
the Conflict Division to consider the situation in the country at the time
before making recommendations as to how human rights can be respected
in preparing for elections: ‘An assessment of the freedom and fairness of
the elections will never be credible without an assessment of the human
rights context in which the elections took place.’'*

Thus, it is hoped that the moves by the OAU over the years and the
setting out of a more standardised approach to election monitoring in
the Declaration will move away from what it had done in the past,
namely: ‘depending on the situations and on the requests of Member
States’ the composition and number have varied, as the Secretary General
has admitted: ‘We have not reached the stage of standardizing our elec-
tion monitoring operations.” While the financial resources of the OAU
may have a part to play in this regard, the Secretary General has also
acknowledged that these observer teams ‘have not been able to be as
effective as we would wish’, although they have played a ‘constructive
role in supporting the efforts towards democratisation in our Member
States and contributing to the promotion of a democratic culture in our
Continent’.'”’

participatory rights has emerged. UN missions have implicitly affirmed the interpreta-
tions of participating rights first articulated by human rights treaty bodies. They have also
cast themselves as enforcing a right to political participation.” He says that ‘the Secretary-
General has regarded electoral assistance as aiding in establishment of the democratic
institutions contemplated by human rights instruments’, noting that the UN has defined
human rights standards in elections ‘solely by reference to human rights instruments’,
Fox, ‘The Right to Political Participation) at 70 and 80 and at footnote 181.
Introductory Note of the Secretary General to the Seventy-Fourth Ordinary Session of
the Council of Ministers, at 65 makes no comment in relation to elections observed in
Benin, Uganda and Chad, despite describing some problems that occurred.

Amnesty International, Organization of African Unity, at 23. 126 Tbid.

Introductory Note to the Report of the Secretary General, Council of Ministers
Sixty-Ninth Ordinary Session, March 1999, paras. 299-302.
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Elements of democracy in African states

As the rest of this book notes, the OAU/AU organs have considered human
rights to be an important element of a state’s obligation. One of the ways
in which they have done this is through developing and expanding on this
concept of what constitutes a democratic state.

As noted above, there have been concerns expressed that attention is
often shown to the election process but not to other issues of human rights
or democratic institutions in the day-to-day running of a country.'*® As
the UN Human Rights Commission has clarified, elections are part of
a ‘broader process that strengthens democratic principles, values, insti-
tutions, mechanisms and practices which underpin formal democratic
structures and the rule of law’.!* Thus, sometimes, despite a commit-
ment to democracy, states have

alltoo often been characterised by a mere commitment to the enthronement
of, and emphasis on, formal elective processes; procedures that do not
necessarily ensure that substantive changes in the lives of the citizens of the
relevant country are realised. In too many cases the establishment of formal

democratic institutions has not led to the securement of respect for larger

freedom, human rights and even development.'*

It is therefore essential that elections and voting are seen as only one of
the features necessary for democracy.'”! Elections should not been seen
in isolation but should be ‘part of a holistic process of democratic transi-
tion and governance’.'?” Thus states have been called on by the UN Human
Rights Commission to ‘consolidate democracy through the promotion of

128 Aidoo argues that political parties are often not concerned with issues of human rights,
only in so far as they impinge on elections. The issue is therefore left to human rights
NGOs, Aidoo, ‘Africa’, at 708.

‘Continuing Dialogue on Measures to Promote and Consolidate Democracy’, Commis-
sion on Human Rights Resolution 2001/41, para. 4.

Quashigah and Okafor, ‘Legitimate Governance’, at 8. See also M. wa Mutua, ‘“The Ideology
of Human Rights: Toward Post Liberal Democracy?, in Quashigah and Okafor (eds.),
Legitimate Governance in Africa 109-64, at 119.

It has thus been asked ‘whether the right to vote is, in itself, the panacea for Africa’s socio-
economic and political problems; whether it is not merely one of the many resources
that most Africans might utilise in their struggle for legitimate governance and even
development’, Quashigah and Okafor, ‘Legitimate Governance), at 8.

‘Seminar on Interdependence between Democracy and Human Rights: The UN System
and Promotion of Democracy: Achievements and Challenges’, Paper prepared by the
United Nations Department of Political Affairs, Geneva, 25-26 November 2002, at 5.
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pluralism, the protection of human rights and fundamental freedoms,
maximising the participation of individuals in decision-making and the
development of competent and public institutions, including an indepen-
dentjudiciary, effective and accountable legislature and public service and
an electoral system that ensures periodic, free and fair elections’.'>®> More
recently the OAU has paid attention to many of these issues in defining
what amounts to a ‘democratic state’. As the Secretary General noted in
1997:

We at the OAU consider governance as the totality of the exercise of author-
ity in the management of a country’s affairs comprising of the complex
mechanisms, processes and institutions through which citizens and groups
articulate their interests, exercise their legal rights and mediate their dif-
ferences . . . Democracy had often been understood as the participation
of people in electing a government of their choice through the ballot box.
Elections are, indeed a crucial stage in the democratic process . . . But,
while elections are necessary, they, by themselves do not provide sufficient
condition for the building of democracy and good governance . . . Perhaps
more critical than the electoral process, which we consider to be vital, is
the need to build viable institutions to sustain democracy and promote
good governance . . . the need to strengthen the quality of leadership so as
to ensure the promotion of [a] people centred decision-making process.
This of course calls for greater transparency in decision-making as well as
accountability . . . power must be vested in the people and not in their
leaders.**

In this respect, the OAU’s Declaration on the Framework for an OAU
Response to Unconstitutional Changes in Government'*> notes a number
of factors necessary to ‘provide a solid underpinning to the OAU’s agenda
of promoting democracy and democratic institutions in Africa’ Further,
as the CSSDCA process indicates, ‘lack of democracy in which people
freely participate in government, denial of personal liberties, abuse of
religion, precedence given to military expenditure over other sectors of
national life and the lack of proper administrative machinery for the
control and management of public funds are some of the deep-rooted

133 Promoting and Consolidating Democracy, Commission on Human Rights Resolution
2000/47, para. 1.

134 Address by HE Dr Salim Ahmed Salim, Secretary General of the Organization of African
Unity to the International Conference on Africa, Africa at 40, London, 29 October 1997,
at 3—4.

135 AHG/Decl.5(XXXVI).
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causes of insecurity’.!*° Its Stability Calabash also stresses the importance
of ‘popular participation in governance: active and genuine participation
of the citizens of every country in the governance of public affairs has to
be fostered’ and where political parties are established they ‘should not
be created on religious, ethnic, regional or racial basis and considerations
and these should not be exploited by leaders’.!*”

In thus interpreting what amounts to a democratic state, the OAU

organs have thus noted various elements.'*

A constitution

As Gutto has noted, ‘ideally constitutions . . . are the appropriate legal
repository for the principal institutions of governance and their role and
functions’'”” The OAU has appeared to suggest that a written constitution
is important: the ‘adoption of a democratic Constitution: its preparation,

content and method of revision should be in conformity with gener-

ally acceptable principles of democracy’,'*” although alone, this is clearly

insufficient.'*! Thus, the constitution

must in the very first instance imply that a society acknowledges its con-
stitution as a living standard with which the conduct of public behaviour
should conform and against which it must be evaluated. The minimum evi-
dence of adherence to the principles of constitutionalism is therefore public

respect for the constitution, in whatever form, of the society of which one

is a member.'*?

As the CSSDCA process requires, there should be a “freely promulgated
constitution with Bill of Rights provisions’, namely that ‘every state should

136 CSSDCA, Security Calabash, part B. 137 Tbid., Stability Calabash.

138 For information on the UN approach see, for example, Continuing Dialogue on Mea-

sures to Promote and Consolidate Democracy, Commission on Human Rights Resolu-

tion 2001/41; ‘Seminar on the Interdependence between Democracy and Human Rights’,

25-26 November 2002, and papers from this conference.

S. Gutto, ‘Current Concepts, Core Principles, Dimensions, Processes and Institutions of

Democracy and the Inter-Relationship between Democracy and Modern Human Rights’,

Seminar on the Interdependence between Democracy and Human Rights, Geneva, 25-26

November 2002, www.unhchrh.ch, para. 16.

Declaration on the Framework for an OAU Response to Unconstitutional Changes in

Government.

41 H, W. O. Okoth-Ogendo, ‘The Quest for Constitutional Government), in G. Hyden,
D. Olowu and H. W. O. Okoth-Ogendo (eds.), African Perspectives on Governance
(Trenton, NJ: Africa World Press, 2000) 33-60, at 33—4, and 40-1. See also Enemo,
‘Self-Determination’, at 403.

142 Okoth-Ogendo, ‘The Quest, at 35-6.
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have a constitution that is promulgated after thorough national debate
and adopted by an assembly of freely elected representatives of the people.
Such a Constitution should contain a Bill of Rights.’

Separation of powers, rule of law and independence of the judiciary

‘Empowered and effective legislatures and judiciaries are core institutions
ofgood governance’.!*’ Thus, reflecting the position adopted by the UN,'**
according to the OAU, separation of powers and independence of the
judiciary are other factors for a democratic state.'*> In this respect there
should be ‘security of tenure for officers in the judiciary’:

Not only should the legislative and executive branches of government unfet-
ter the actions of the officers of the bench, but also their tenure should be
guaranteed and provided for in the national constitutions. A Judicial Com-
mission should exercise decisions relating to the removal of officers from
the bench. Independence of the judiciary must be effected through an invi-
olate tenure of offices, and through stable emoluments guaranteed by an
act of parliament.'*®

Support for civil society, opposition parties and popular participation

Popular participation is clearly important in the democratic process.'*’
The OAU has called for the ‘promotion of political pluralism or any other
form of participatory democracy and the role of the African civil soci-
ety, including enhancing and ensuring gender balance in the political

43 Gutto, ‘Current Concepts’, para. 20.

144 See Basic Principles on the Independence of the Judiciary, General Assembly Resolution

40/32, 28 November 1985; Resolution 40/146, December 1985; UN Economic and Social

Rights Committee, E/C.12/1/Add.48, 1 September 2000, para. 19.

Declaration on the Framework for an OAU Response to Unconstitutional Changes in

Government. This is reflected in the ACHPR itself, particularly Article 26, as Aginam

notes, ‘Article 26 of the African Charter has made the role of the courts in the realization

of legitimate governance a critically important one’, O. Aginam, ‘Legitimate Governance
under the African Charter on Human and Peoples’ Rights’, in Quashigah and Okafor

(eds.), Legitimate Governance in Africa 345-74, at 357.

146 Africa Moves to Launch CSSDCA, at 2.B.

47 See, for example, Strengthening of Popular Participation, Equity, Social Justice and Non-
Discrimination as Essential Foundations of Democracy, Commission on Human Rights
Resolution 2001/36; UN Human Rights Committee, case against Colombia, 25 September
1992, CCPR/C/79 Add.3, para. 3; UN Human Rights Committee, Niger, 29 April 1993,
CCPR/C/79 Add.17, para. 3; UN Committee on Economic, Social and Cultural Rights,
E/C.12/1995/5, para. 23.
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process’.'*® In addition, it also noted the ‘the principle of democratic
change and recognition of a role for the opposition’.'*’ With the require-
ment that there be ‘plural political structures’, the CSSDCA has clarified
that ‘every country would ensure that there is no hindrance to alternative
ideas, institutions and leaders competing for public support. In the case
of multiparty pluralism, this principle requires that every participating
member should ensure the separation of party from the state.” Further-
more, there should be limits to the tenures of elected politicians, with
‘periodic renewal of the mandate of political leaders. At the same time,
the tenure of elected leaders in various branches of government should
be constitutionally limited to a given number of years.”'*’

The OAU has even gone so far as to suggest a particular type of electoral
system, namely proportional representation:

With respect to electoral mechanism that promotes maximum partici-
pation of all groups in their Government, the principle of proportional
representation should be adopted, taking into consideration the peculiar
situation of each country. The principle of proportional representation
should beapplied for legislative elections. To foster stability in governance of
national affairs, governments should ensure that in making appointments,
due regard is given to equitable representation at the central, regional and

local levels.'™!

The importance of genuine NGOs in respect of popular participa-
tion cannot be overemphasised: ‘a society and polity does not necessarily
require explicit human rights nongovernmental organisations so long as
“freedom of association” . . . or “political pluralism” . . . prevails. In the
absence of such conditions. . . the role of non-governmental organisations
becomes all the more central.”!>?

148 Declaration on the Framework for an OAU Response to Unconstitutional Changes in
Government.

149 Tbid. “There can be no democracy without pluralism’, Socialist Party and Othersv. Turkey,
European Court of Human Rights, Reports 1998-I11, para. 41. The European Court of
Human Rights has also said that Article 11 ECHR includes political parties, Refah Partisi
(Welfare Party) and Othersv. Turkey, Application Nos. 41340/98 and 41342-4/98, decision
of 31 July 2001, at para. 44. Aidoo also argues that multipartyism is not a guarantee of
human rights protection, Aidoo, ‘Africa’, at 708.

150 Africa Moves to Launch CSSDCA, at 2.B. 151 Thid.

152 Y Scoble, ‘Human Rights Non-Governmental Organizations in Black Africa; Their Prob-
lems and Prospects in the Wake of the Banjul Charter’, in C. E. Welch and R. I. Meltzer
(eds.), Human Rights and Development in Africa (Albany: State University of New York
Press, 1984) 177-203.
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There should also be ‘civilian democratic authority’.!>* Therefore, the
OAU has stressed ‘the necessity of promoting popular participation in the
process of government’'** and in decision making and development.'>
This should include participation in political and socio-economic devel-
opment and decentralisation of power.'*® As the Secretary General of the
OAU has stated:

Most African countries have over the years embarked on the democratisa-
tion process and have increasingly accepted the need for popular participa-
tion of their people in development . . . what is commonly agreed is that a
democratic government exists to uphold and enforce a certain kind of soci-
ety, a certain set of relations between individuals, a certain set of rights and
claims that people have on each other both directly and indirectly through
their rights to property. What this means is that a democratic government
is a government that guarantees the fundamental freedoms and with that
has the capacity to dispense a just, fair and transparent management and
control of production relations between individuals and within societies. In
other words, a government that operates on the basis of politics of exclusion
or a government that does not allow popular participation in development
or a government that does not represent the will of the people however
defined is by all standards not a democratic government."”’

This requires a ‘bottom-up’ approach, partnership with all sections of
society and building and strengthening democratic institutions.'”® The

153 Report of the Plenary, CM/PLEN/RPT(LXIII), para. 20. As Wheatley notes, ‘a democratic
government is one in which political power is based on the will of the people, and
which provides all citizens the opportunity to participate equally in the political life
of their societies. A regime may be termed “democratic’, then, if it embodies, within
its institutions and mechanisms, the twin principles of political equality and popular
sovereignty,” Wheatley, ‘Democracy’, at 235.

Resolution on the African Commission on Human and Peoples’ Rights, Twenty-Eighth
Ordinary Session of the Assembly of Heads of State and Government of the Organi-
zation of African Unity, 29 June-1 July 1992, Dakar, http://wwwl.umn.edu/humanrts/
africa/resafchar28th.html.

M. Byers and S. Chesterman, ““You the People”: Pro-Democratic Intervention in Inter-
national Law’, in Fox and Roth (eds.), Democratic Governance 259-92, at 261.
Addressing the Challenges of Peace and Security in Africa, at 11, talks about avoiding con-
flicts, popular participation, inclusion in the process of government and development:
‘The decentralisation of power through political popular participation with and involve-
ment in the political and socio-economic development, decision-making process, is the
antidote, to potential internal conflict. The security of the state lies with its people, and
this presupposes their ability, determination, commitment and desire to protect.’

Ibid., separate section on ‘Good governance, human rights and conflict management’, at
14 ff.

Lessons from a Decade of Conflicts, at 23. See African Charter for Popular Participation
in Development which was adopted by the OAU AHSG in 1989.
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role of women in this respect has been recognised by the OAU,"* requir-
ing states to pay particular attention to the position of women, and to
‘encourage the participation of African women in all aspects of the elec-
toral process in accordance with the national laws’'®” The CSSDCA clar-
ified that ‘all the existing laws that discriminate against women should be
abrogated and juridical instruments and mechanisms that will guarantee
and preserve the rights of women should be adopted. The United Nations
Convention on the elimination of discrimination against women should
be ratified by and applied in all African countries’'®" Furthermore, it is
also important to consider the role of youth and education:

The future of Africa will be in the hands of the youth of today. Educational
systems should incorporate in their curricula, teachings in African values,
cultures, history, philosophy, etc. Research in African humanities should
be given no less attention than the pursuit of science and technology. In the
face of escalating education costs, strategies should be devised to ensure
the acquisition of basic education by all youth. Education is a prerequisite
to the full and effective participation of people in the democratic process
and all efforts should be made to eliminate illiteracy.'®*

Protection of human rights, in particular the right to free expression

More generally, and more recently, however, the OAU has consolidated
this closer link between democracy and human rights, stressing that
the protection of human rights, is essential for a democracy,'® namely,

159 African Charter for Popular Participation in Development and Transformation, Arusha,
February 1990 (International Conference on Popular Participation in the Recovery
and Development Process in Africa, UN and others), A/45/427, 22 August 1990,
www.africaaction.org/african-initiatives/charter.htm.

160 Declaration on the Principles Governing Democratic Elections in Africa, para. III. See
similar approach by UN Committee under CEDAW, General Recommendation No. 23,
A/52/38, 1997.

161 Africa Moves to Launch CSSDCA, at 2.B. 162 Thid.

163 As the African Charter for Popular Participation in Development and Transformation
states:

We believe that for people to participate meaningfully in their self-development,
their freedom to express themselves and their freedom from fear must be guaran-
teed. This can only be assured through the extension and protection of people’s
basic human rights and we urge all Governments to vigorously implement the
African Charter on Human and People’s Rights and the Universal Declaration of
Human Rights, the Convention on the Rights of the Child, the ILO Convention
No. 87 concerning Freedom of Association and Protection of the Right to Organize
and the Convention on the Elimination of All Forms of Discrimination Against
Women.’
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‘constitutional recognition of fundamental rights and freedoms in con-
formity with the Universal Declaration of Human Rights of 1948 and the
African Charter on Human and Peoples’ Rights of 1981 as well as the
‘guarantee and promotion of human rights’'®* The Secretary General of
the OAU has summarised the position thus:

It is important to note that the issue of human rights has increasingly
become an important agenda of the OAU . . . The OAU member states
have recognised that the process of democratisation and building good
governance go hand in hand with the observance of and respect for human
rights. In many of the OAU member states we note the emergency and
to some extent proliferation of institutions dealing with the promotion of
human rights and respect of the rule of law . . . But it cannot be disputed
that OAU member states have explicitly or implicitly come to accept the
standards set out in the UDHR, the ICESCR and the ICCPR. Indeed, in
articulating the purposes of the OAU, the founding fathers of our conti-
nental organisation decided to include in the Charter the promotion of
unity, the solidarity of African states, the co-ordinating and intensifica-
tion of co-operation and efforts to achieve [a] better life for the people of
Africa and the promotion of international co-operation, having due regard
to the Charter of the UN and the UDHR. In doing so, the African leaders
were encouraging the promotion and protection of human rights within
member states. They were advocating the right to life, liberty and security
of the person, equality before the law, the right to freedom of movement,
assembly and association, and the right to take part in government. The
founding fathers were also advocating the right to work, the right to form
and join trade unions, the right to education, and the right to participate
freely in the cultural life of the community. This means that the OAU and its
member states recognised the imperative need of promoting the standards
that together constitute what is commonly known as [the] International
Bill of Rights.'®

164 Declaration on the Framework for an OAU Response to Unconstitutional Changes in
Government. See also UN Declaration on the Principles of International Law Concerning
Friendly Relations, GA Res. 2625 (XXV) 24 October. The right to self-determination in
the Convention on the Elimination of Racial Discrimination has also been interpreted
as requiring the government ‘to represent the whole population without discrimination
as to race, colour, descent or national or ethnic origin’, General Recommendation (21),
Right to Self-Determination, 15 March 1996, para. 4. As Wheatley notes, states’ reports
considered by the Human Rights Committee indicate that ‘the effective implementation
of the (internal) right of the people to self-determination requires the introduction of a
democratic government’, Wheatley, ‘Democracy’, at 232.

165 Addressing the Challenges of Peace and Security in Africa, at 14 ff. and 22.
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As with the UN,'® the OAU has looked specifically in this regard to the
need for the state to ‘guarantee of freedom of expression and freedom
of the press, including guaranteeing access to the media for all polit-
ical stake-holders’!®” This is in line with European Court of Human
Rights rulings which have held that democracy ‘thrives on freedom of
expression’'®®and freedom of the press ‘affords the public one of the
best means of discovering and forming an opinion of the ideas and
attitudes of political leaders’.!”Thus, the CSSDCA requires that there
be ‘annual publication of records of compliance with human rights
instruments’; also

The charter and mandate of The African Commission on Human and Peo-
ples Rights (ACHPR) should be expanded for ACHPR to undertake an
annual assessment of human rights record of each African country and
publish its findings. The monitoring role prescribed for the ACHPR is not
intended to be exercised only in situations of human rights violations but
as an annual routine and applied to all African signatory states of the CSS-
DCA process. The establishment of [an] African court of justice on Human
Rights within the framework of ACHPR is recommended. The court will
adjudicate between governments and people’s rights. ACHPR should be
funded separately drawing upon the funds of international organizations
and other independent sources.'”

It further required the signature, ratification and implementation of legal

instruments for promoting and protecting human rights,'”! ‘freedom

from arbitrary arrest and detention’,!’? ‘establishment and protection of

166 UN Human Rights Committee, Communication 628/1995, Tae Hoon Park v. Republic of
Korea, 20 October 1998.

167 Declaration on the Framework for an OAU Response to Unconstitutional Changes in
Government.

168 Socialist Party and Others v. Turkey, para. 45.

169 The press have a right to give political information and public have a right to receive such,
Lingensv. Austria, European Court of Human Rights, Series A, No. 103, paras. 41 and 42.

170" Africa Moves to Launch CSSDCA, at 2.B.

171 An important element in fostering stability is to protect and promote human
rights of individual citizens. This not only assures the individual of his rights and
dignity but also enables him to actualise his full potential which itself is necessary
for socio-economic development. Therefore, every participating state would be
required to sign, ratify and implement African and other relevant international
legal instruments in the field of human rights.

Ibid.

172 No citizen should be subject to arbitrary arrest or detention without trial or sub-

ject to trial and other forms of human or cruel treatment. Provisions for habeas
mandamus and habeas corpus should be made in national codes or laws. Legal aid
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organs for monitoring accountability’ and their independence,'”” inde-
pendence of the civil service!”* and protection of trade union rights.!”

Democratic institutions

Strong and democratic institutions have been seen as one of the key ele-
ments of democracy,'’® and the OAU has also stressed the need for such
organs'’’ that safeguard human rights and ‘considerably reduce the risks
of unconstitutional change on our Continent’.!”® This has, however, been
centred around the need to avoid unconstitutional events.'”” Such insti-
tutions should be ‘representative of our peoples and receiving their active
participation would further contribute to the consolidation of modern

services for those who cannot provide legal services for them should be funded
from public revenue. All participating African countries should remove from their
statute books all laws authorising detention without trial.

Ibid.

173 Institutions that promote accountability in public service should be established.

These include board of audits for public expenditure, code of conduct bureau
should be given adequate protection through measures that enable independent
financing and guarantee tenures for the officers of the institutions. The financing
of organs of adjudication and accountability (courts, audit board, code of conduct
bureaux or ombudsman) should be paid from consolidated revenue funds not
subject to arbitrary interference by executive fiat.

Ibid.

174 ‘An independent civil service having a guaranteed security of tenure, salary and pen-
sion with members nominated on professional grounds by an independent Civil Service
Commission. Removal of a Civil Servant must be exercised solely by an independent Civil
Service Commission), ibid.

‘In order to ensure industrial peace and harmony, which is a prerequisite for economic
growth and development, all governments should respect trade union rights in accordance
with ILO conventions and recommendations’, ibid.

176 UN GA Resolution 56/96.

177 Decision AHG/Dec.142(XXXV); see also Report of the Secretary General on the Situation
in Guinea Bissau, CM/2099(LXX)-e, para. 6 noted that the AHSG had responded earlier
to the crisis: “They also urgently called for the respect for the democratically elected insti-
tutions and appealed to the people of Guinea Bissau to rally behind the government of
President Vieira.” It noted that the Ceasefire Agreement was based on principles includ-
ing the following, para. 17: ‘reaffirmation of the official recognition of the democratic
institutions and legality’, as well as conditions for the return of refugees and displaced
persons.

Declaration on the Framework for an OAU Response to Unconstitutional Changes in
Government. See this similar requirement in the Universal Declaration on Democracy,
paras. 9-10.

Introductory Note to the Report of the Secretary General, Thirty-Second Ordinary
Session of AHSG, Sixty-Fourth Ordinary Session of the Council of Ministers, July 1996,
para. 8.

175

178
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African states underpinned by the rule of law, respect for the fundamental
rights and freedoms of the citizens and the democratic management of

public affairs’'*

Good governance and combating corruption

In more recent years the OAU/AU has seen the link, on paper, between
corruption, human rights and democracy.'®! In its Draft OAU/AU Con-
vention on Combating Corruption,'®” for example, the preamble notes
the OAU/AU is

cognizant of the fact that the Constitutive Act of the African Union inter
alia, calls for the need to promote and protect human and peoples’ rights,
consolidate democratic institutions and culture and ensure good gover-
nance and the rule of law; aware of the need to respect human dignity and
to foster the promotion of economic, social and political rights in confor-
mity with the provisions of the African Charter on Human and Peoples’
Rights and other relevant human rights instruments; . . . underlined the
need to observe principles of good governance, the primacy of law, human
rights, democratisation and popular participation by the African peoples
in the process of governance.

In drafting the Convention,'®’ the Secretary General was requested to con-

vene, in cooperation with the African Commission on Human and Peo-
ples’ Rights, ‘a high level meeting of experts to consider ways and means
of removing obstacles to the enjoyment of economic, social and cultural
rights including the fight against corruption and impunity and propose
appropriate legislative and other measures’.'®* There was a recognition
of the impact of corruption on economic and social rights, as reflected

180 Algiers Declaration, AHG/Decl.1(XXXV).

181 The Secretary General of the OAU, Mr Amara Essy, ‘noted that corruption undermined
the confidence of the people in public institutions, contributed to abuse of human
rights and the escalation of conflicts on the continent’, Report of the Experts Meeting to
Consider the OAU/AU Convention on Combating Corruption, 26—29 November 2001,
Expt/OAU/Conv/Comb/Corruption/Rpt.1(I), para. 9.

Draft OAU/AU Convention on Combating Corruption, DOC/OS(XXXI)/INF.52.

The result of a Resolution of the AHSG, Resolution AHG/Dec.126(XXXIV).

Members of the African Commission attended the Experts’ Meeting at which the Conven-
tion was drafted. A statement was made by Commissioner El-Hassan in this regard. In his
speech ‘he characterised corruption as an obstacle to the enjoyment of human rights in
general, and particularly, economic, social and cultural rights as well as an obstacle to the
socio-economic development of the African continent’, Report of the Experts’ Meeting to
Consider the OAU/AU Convention on Combating Corruption, 26—29 November 2001,
Expt/OAU/Conv/Comb/Corruption/Rpt.1(I), para. 5.

18
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184
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in its Objectives'®” and Principles.'®® The Convention is to be enforced

by an Advisory Board on Corruption within the OAU/AU, under Arti-
cle 20, which will be composed of eleven independent experts. This Board
has promotional and advisory capabilities and is specifically required by
Article 20(5)(g) to ‘build partnerships with the African Commission on
Human and Peoples’ Rights, African civil society, government, intergov-
ernmental and non-governmental organisations to facilitate dialogue in
the fight against corruption’.'® Clearly human rights issues, on paper,
appear to be given attention across the AU’s work, but the extent to which
this will be actually implemented in practice is still to be seen. The powers
of the Board are, arguably, not strong, suggesting that the rhetoric will
not be followed by enforcement.

Importance of sustainable development

The UN and others have stressed the integral part that democracy plays
in ensuring sustainable development.'®® In this respect the OAU has
recognised that human rights should not just include civil and politi-
cal rights but also economic, social and cultural rights.'®” The increasing

185 The need to ‘promote socio-economic development by removing obstacles to the
enjoyment of economic, social and cultural rights as well as civil and political rights’,
Article 2(4).

Article 3 requires firstly that states should undertake to abide by ‘respect for democratic
principles and institutions, popular participation, the rule of law and good governance’
and secondly ‘respect for human and peoples’ rights in accordance with the African
Charter on Human and Peoples’ Rights and other relevant human rights instruments..
Among the provisions defining corruption and dealing with the role of the media, there
are minimum guarantees for a fair trial which require that any person alleged to have
committed offences shall received a fair trial in accordance with the African Charter and
other international human rights instruments that have been recognised by the relevant
parties.

States are required to tell the Board of progress made in compliance with the Convention,
under Article 20(7) at least once a year.

Forissues of development and human rights see chapter 8. See also, for example, ‘Strength-
ening of Popular Participation, Equity, Social Justice and Non-Discrimination as Essen-
tial Foundations of Democracy, Commission on Human Rights Resolution 2001/36;
G. Bauer, ‘Namibia in the First Decade of Independence: How Democratic?’, Journal of
Southern African Studies 27(1) (2001) 33-55, where she notes the impact of economic
development on democracy in Namibia; P. Chabal, ‘The Quest for Good Government
and Development in Africa: Is NEPAD the Answer?, International Affairs 78(3) (2002)
447-62.

See, for example, D. Beetham, ‘Democracy and Human Rights: Contrast and Conver-
gence, Office of the High Commissioner for Human Rights, Seminar on the Inter-
dependence between Democracy and Human Rights, Geneva, 25-26 November 2002,
para. 10.

186

187
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link between democracy and development can be seen clearly in the CSS-
DCA and NEPAD processes. The latter has been much lauded by Western
leaders and the international institutions.'”® Thus, its Democracy and
Political Governance Initiative requires that states ‘will also undertake a
series of commitments towards meeting basic standards of good gover-
nance and democratic behaviour while, at the same time, giving support to
each other’'”! focusing in particular on institutional reforms in ‘adminis-
trative and civil services; strengthening parliamentary oversight; promot-
ing participatory decision-making; adopting effective measures to com-
bat corruption and embezzlement; and undertaking judicial reforms’'**
Further, the Declaration on Democracy, Political, Economic and Corpo-
rate Governance,'”” in support of democracy and the democratic pro-
cess, besides reference to promotion and protection of human rights in
general, instructs states to

ensure that our respective national constitutions reflect the democratic
ethos and provide for demonstrably accountable governance; promote
political representation, thus providing for all citizens to participate in
the political process in a free and fair political environment; enforce strict
adherence to the position of the African Union (AU) on unconstitutional
changes of government and other decisions of our continental organiza-
tion aimed at promoting democracy, good governance, peace and security;
strengthen and, where necessary, establish an appropriate electoral admin-
istration and oversight bodies, in our respective countries and provide the
necessary resources and capacity to conduct elections which are free, fair
and credible; reassess and where necessary strengthen the AU and sub-
regional election monitoring mechanisms and procedures; and heighten
public awareness of the African Charter on Human and Peoples Rights,

especially in our educational institutions.'”*

Other elements

In addition to the above, the OAU has said that it was ‘convinced that an
increase in, and expansion of the spaces of freedom . . . would further
contribute to the consolidation of modern African states underpinned by
the rule of law, respect for the fundamental rights and freedoms of the

190 See A. Sen, Development as Freedom (Oxford: Oxford University Press, 2000) UNDP,
Millennium Declaration, September 2000; UNDP, ‘Deepening Democracy in a Frag-
mented World’, Human Development Report (New York: UNDP, 2002).

191 NEPAD, para. 82. 192 1bid., para. 83. 193 AHG/235(XXXVIII), Annex L.

194 1bid., para. 13.
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citizens and the democratic management of public affairs’.!”> Further, the
OAU envisages that some legislative reform may also be required for a
state to be democratic.'”®

Democracy in the OAU/AU and international community

‘It follows that the processes of democratisation at country level have to
be complemented by a democratisation of the institutions involved in the
regulation and enforcement at the international level . . . There is now
a growing recognition of the interdependence of democratisation at the
national and international levels.”'”” A criticism of the OAU has been its
detachment from the people which is it supposed to govern. In addition,
while some NGOs have observer status before the OAU/AU, these have not
been human rights organisations.'” Clearly, granting observer status to
NGOs is not sufficient to ensure participation of Africans in general in the
work of the OAU/AU. Although lack of transparency and involvement of
the general population of states has been a criticism directed at a number
of international organisations,'” it is perhaps even more difficult, given
the social and political realities, for the average African to understand and
to get involved in the work of the organs of the OAU/AU. Its meetings
are often conducted confidentially and its documents difficult to obtain.
The OAU/AU has, however, given the impression more recently that civil
society should play an increasingly important role;’” in June 2001 and
again in 2002 it held two OAU Civil Society Conferences. However, in
general the AU has been government driven and much more needs to be
done to ensure involvement from the ground.””!

195 Algiers Declaration.

196 Declaration on the Framework for an OAU Response to Unconstitutional Changes in
Government.

Beetham, ‘Democracy and Human Rights: Contrast and Convergence), para. 34.
Although it is possible that those who were involved had some impact on the OAU’s
approach to human rights, see chapter 1. It is to be noted that there are considerable
difficulties for an NGO to gain observer status, as the criteria, such as obtaining the
support of a number of African governments, can be very restrictive.

T. Pogge, ‘Creating Supra-National Institutions Democratically: Reflections on the Euro-
pean Union’s "Democratic Deficit”’, Journal of Political Philosophy 5(2) (1997)3-25;
P. C. Schmitter, How to Democratize the European Union . . . And Why Bother? (Lanham:
Rowman & Littlefield, 2000).

The ‘OAU has made strong efforts to enlist the African population’, Introductory Note of
the Secretary General to the Seventy-Fourth Ordinary Session of the Council of Ministers.
See Inter-Africa Group/Justice Africa, ‘The Architecture and Capacity of the African
Union), paras. 2 and 3.
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The role of the Pan-African Parliament is also potentially important in
thisrespect’’” but whether this will actually achieve increased involvement
of Africans in the AU is debatable,”’’ certainly in the short term. Beyond
this institution, it is difficult to see evidence of involvement of African
populations in practice. The OAU was little known across the continent
and, while the AU has made some attempt to increase its profile, much
more needs to be done to ensure its visibility.

Also of interest is the international dimension of democracy,”’* and the
OAU has been looking at this issue since its inception and Africans started
to gain their independence and participate on the international scene. Its
lobbying clearly had some part to play in some successes in changing the
composition of UN bodies, and it has focused its attention on organs such
as the Security Council’”” and the ‘need to democratise’ these organs:

The increase in the membership of and equitable representation on the
Security Council has become imperative because of the need to democra-
tise the Council and make it more effective and transparent. The democracy
that is currently being preached at the national level should prevail in the
international system. It is therefore necessary to review the composition and
the decision-making process of the Security Council. . . Ultimately with the
progress in the democratisation of the international system, permanent
membership and the right of veto would be reviewed and all members of

202 Decision on the Report of the Secretary General on the Draft Co-operation Agree-

ment between the OAU and the Union of African Parliaments (Doc.CM/2124(LXX)-c),

CM/Dec.476(LXX); Decision on the Establishment of the African Union and the Pan-

African Parliament, AHG/Dec.143(XXXVI).

See chapter 1.

The Universal Declaration on Democracy also has ‘the International Dimension of

Democracy), in which it notes that
democracy must also be recognised as an international principle, applicable to
international organisations and to states in their international relations. The prin-
ciple of international democracy does not only mean equal or fair representation of
states; it also extends to the economic rights and duties of states. The principles
of democracy must also be extended to the international management of issues
of global interest and the common heritage of mankind, in particular the human
environment.

203
204

paras. 24 and 25
“The composition of the Security Council should be further democratised to reflect cur-
rent reality that has emerged with the end of the Cold War, the increase in the number of
states members of the UN and the need to improve the Council’s functioning, methods of
work and relationship with states which are not members of the Security Council’, Report
of the African Group at the United Nations Regarding Proposals on the Concept and
Modalities of Rotation as well as its Application to the Two Permanent Seats for Africa at
the Security Council, CM/2065(LXVIII) Rev.1, para. 1.

205
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the Security Council would be elected according to the principle of equi-
table geographical representation in order to ensure their accountability
to all members of the UN, on whose behalf they assume primary function
of maintaining international peace and security in accordance with the
provisions of the Charter.”%

Conclusion

The concept of self-determination was initially expanded to prompt
the OAU to focus on elections and the manner in which governments
came to power as an element of what constituted a democratic state. Over
more recent years it has been willing to examine wider issues includ-
ing the way in which countries are run. In some respects the OAU/AU,
as elsewhere,”’” has interpreted this to encompass a variety of human
rights issues. But, as before, any attention to human rights has been
secondary, developed as a consequence of the OAU organs’ concentra-
tion on other matters. With recent changes in respect of the AU and its

206 Draft Declaration on the Reform of the Security Council Submitted by the African Group
in New York, AHG/Draft/Decl.3(XXXIII). The Common African Position on this matter
is that the Security Council should be expanded to twenty-six members with Africans
having at least two permanent seats and two non-permanent seats, with the same powers
for all members. There was a Harare Declaration in 1997 which established this position,
Draft Harare Declaration of the Assembly of Heads of State and Government of the
OAU on the Reform of the UN Security Council, AHG/Draft/Decl.3(XXXIII) Rev.3:
‘reiterating the need to democratise the [Security] Council and make it more efficient
and transparent’. African states should also decide how seats should be rotated between
them, Report of the African Group at the United Nations Regarding Proposals on the
Concept and Modalities of Rotation as well as its Application to the Two Permanent Seats
for Africa at the Security Council, CM/2065(LXVIII) Rev.1. The African Group at the
United Nations has noted: ‘The idea of a rotating permanent seat is a novel one conceived
by African Heads of State to satisfy their desire to be represented on the Security Council
in an equitable manner. The fundamental principle underlying the idea is that no African
should claim a permanent seat for itself in perpetuity. The seat would therefore belong
to Africa as a collectivity and not to an individual country’, at 16.

See ‘Promotion and Consolidation of Democracy, Working Paper by Mr Manuel
Rodriguez Cuadros on the measures provided in the various international human rights
instruments for the promotion and consolidation of democracy, in accordance with the
mandate contained in decision 2000/116 of the Sub-Commission on the Promotion and
Protection of Human Rights, E/CN.4/Sub.2/2001/32, 5 July 2001; ‘Promotion and Con-
solidation of Democracy’, expanded working paper by Mr Manuel Rodriguez Cuadros
on the measures provided in the various international human rights instruments for the
promotion and consolidation of democracy, in accordance with the mandate contained in
decision 2000/116 of the Sub-Commission on the Promotion and Protection of Human
Rights, E/CN.4/Sub.2/2002/36, 10 June 2002.
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Constitutive Act, in particular with the CSSDCA process and NEPAD, the
potential to maintain the link between democracy and human rights is
large. A Commissioner on Political Affairs has been created, whose port-
folio will cover human rights, democracy, good governance and electoral
institutions, among other things,208 and there are explicit references in
the Constitutive Act to democracy and human rights as well as ‘Condem-
nation and rejection of unconstitutional changes of governments’ in its
Principles and the power to suspend states from the Union who come to
power through unconstitutional means.””” The reference not only to the
importance of human rights and to the ‘establishment and strengthening
of democratic structures and good governance based on common tenets),
as well as ‘the rejection of unconstitutional changes of government in any
African country as a threat to order and stability in the African continent
as a whole’ and ‘the conduct of electoral processes in a transparent and
credible manner and a concomitant obligation by the parties and can-
didates to abide by the outcome of such processes in order to enhance
national and continental stability’ among the core values in the Draft
Memorandum of Understanding on Security, Stability, Development and
Cooperation in Africa indicates that what is judged to be democratic by
the CSSDCA may be viewed holistically.

Yet this rhetoric has so far not been accompanied by enforcement.
True, the AU organs have continued to support the concept of democracy
and free and fair elections, endorsing the findings of a recent Conference
on Elections, Democracy and Good Governance,”'’ and called for its
communiqué conclusions to be implemented. The Executive Council also
requested that the Commission of the AU convene an experts meeting
to examine the documents from the conference and that the AU will
formulate a document on Democracy and Governance as a result.”'! Yet
at this stage, the AU needs to make sure that its standards are consolidated
and actually implemented in reality. There needs to be greater attention
to the mechanisms and machinery under the AU to do so.

The CSSDCA at least sets out some performance indicators in this
regard which may help to translate such standards into reality. These
include, for example, that states

208 Statutes of the Commission, ASS/AU/2(I)-d, Article 12.

209 Constitutive Act, Article 30.

210 Decision on the Report of the Interim Chair on the Conference on Elections, Democracy
and Good Governance, 7-10 April 2003, Assembly/AU/Dec.18(II).

21 Decision on the Report of the Interim Chair of the Conference on Elections, Democracy
and Good Governance, 7-10 April 2003, Doc.EC/CL/35(1I), EX/CL/Dec.31(III).
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by 2004 adopt, and in some cases recommit to, the fundamental tenets of
a democratic society as stipulated in the CSSDCA Solemn Declaration as
an African common position, namely, a Constitution and a Bill of Rights
provision, where applicable, free and fair elections, an independent judi-
ciary, freedom of expression and subordination of the military to legitimate
civilian authority; rejection of unconstitutional changes of government;
and implement these principles by 2005, where they are not already appli-

212

cable.
With regard to democratisation and good governance states should:

Elaborate by 2004 principles of good governance based on [a] commonly
agreed set of indicators to be included in national legislations, includ-
ing decentralization of administration and effective, transparent control of
state expenditure. By 2003, all African countries should enact legislation
to provide for the impartiality of the public service, the independence of
the judiciary and the necessary autonomy of public institutions such as the
Central bank and the office of the Auditor-general.”"?

There should also be a Code of Conduct for Political Office Holders by
2005 in each state, the establishment of an anti-corruption commission
by 2004 and independent national electoral commissions by 2003 ‘and/or
other appropriate mechanisms and institutions to ensure free and fair
elections in all African countries’”!* Further, states are required to

adopt and standardise by 2003, guidelines for independent and effective
observations of elections in AU Member States, with the provision of an
effective electoral unit within the AU Commission. The guidelines must
include provisions for strengthening civil society and local monitoring
groups in individual African countries and the continent as a whole to
support the process of ensuring free and fair elections. The Commission
should be gradually equipped and funded to conduct independent election
observation by 2003. The reports of the various election observation teams
of the AU should be made public.”'”

There should be arrangements for the disclosure of campaign funding
sources and state funding for all political parties by 2004, as well as con-
clusion by 2004 of ‘appropriate arrangements, including electoral reforms,
for the institution of more inclusive systems of government’.”'® Legislation
should have been adopted by 2004 on ‘the formation and operation of

212 CSSDCA Declaration, part ITI, para. 14. 213 Tbid., para. 15.
214 Ibid., paras. 16-18. 215 Ibid., para. 19. 216 Tbid., paras. 20 and 21.
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political parties to ensure that such parties are not formed and operated on
the basis of ethnic, religious, sectarian, regional or racial extremism and
establish a threshold of voter support as criteria for public funding, with-
out compromising freedom of association and the principle of multi-party
democracy’?!” With regard to popular participation states are required
to have implemented the provisions of the Charter for Popular Partici-
pation for development and transformation in Africa ‘by creating more
enabling conditions for increased participation of women, the youth and
civil society organizations’?'® The CSSDCA monitoring process is also
to be used itself ‘to establish best current knowledge and practices that
would strengthen democratic practices, the protection of human rights
and the promotion of good governance in the continent’.?"’

The fact that the African Commission on Human and Peoples’” Rights
is the obvious body to which the CSSDCA peer review process will look
means that its decisions on military coups as violations of human rights
and wider jurisprudence on human rights in African states will hopefully
become of increasing importance and increasingly integrated into the AU.

While this is laudable, the issue must now be, is the AU going to build
upon the standards already set by the OAU organs, which would make
sense, or just keep adding to the rhetoric? While the CSSDCA offers hope
for some development of institutional memory, in terms of implementa-
tion many of its deadlines are already past or so close that their likelihood
of being complied with is minimal. The AU needs to pay much greater
attention now to defining more realistic goals and setting up an effective
machinery for their oversight and enforcement.

217 1bid., para. 23. 218 Ibid., para. 22. 219 Ibid., para. 7.



The relationship between conflict and human rights

This chapter will not assess the OAU/AU’s involvement in conflict situa-
tions per se,! but the extent to which a human rights perspective has been
taken in dealing with conflict situations. As will be seen, the OAU/AU
has taken an ad hoc approach in this regard, paying human rights some
attention but with more focus on humanitarian standards and no coher-
ent attempt to link the two overall. The recent attention to terrorism has,
however, evidenced a human rights perspective.

Human rights and conflicts

Traditionally, state responsibilities during times of conflict fell within the
domain of humanitarian law, with states being able to derogate from
certain human rights norms under human rights treaties during times of
war or other public emergency.” This dichotomy between humanitarian
and human rights law is often apparent in the OAU’s approach; and where
it considers the former,” the latter is often forgotten. This may be explained

See, for example, A. Adedeji, Comprehending and Mastering African Conflicts. The Search
for Sustainable Peace and Good Governance (London: Zed Books, 1999); A. B. Bozeman,
Conflict in Africa. Concepts and Realities (Princeton: Princeton University Press, 1976);
A. Mazrui, ‘Towards Containing Conflict in Africa: Methods, Mechanisms and Values),
East African Journal of Peace and Human Rights 2 (1995) 81-90; M. Mekenkamp, P. van
Tongeren and H. van de Veen, Searching for Peace in Africa. An Overview of Conflict Preven-
tion and Management Activities (Utrecht: European Platform for Conflict Prevention and
Transformation, 1999).

See, for example, D. Fleck (ed.), Handbook of Humanitarian Law of Armed Conflicts (Oxford:
Oxford University Press, 1995); T. Meron, ‘On the Inadequate Reach of Humanitarian and
Human Rights Law in the Need for a New Instrument’, AJIL 77 (1983) 589; W. Solf, ‘Human
Rights in Armed Conflict: Some Observations on the Relationship between Human Rights
Law and the Law of Armed Conflict, in H. Han (ed.), World in Transition: Challenges
to Human Rights, Development and World Order (Washington, DC: University Press of
America, 1979) 41-53.

‘Makes an urgent appeal for the respect of the provisions of the Geneva Conventions
on International Humanitarian Law’, Decision on the Situation in the Mano River
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by the fact that the OAU is often trying to manage or resolve conflicts,
rather than having time to prevent them.*

Yet there has been an increasing trend by the OAU/AU to recognise
the relationship between conflicts and human rights. Thus, at a keynote
speech in March 1995 Dr Salim Ahmed Salim, then Secretary General
of the OAU, noted the importance of human rights and standards such
as ‘accountability to the public, transparency of government activities,
independent and honest judiciary, enforcement of rules and regulations,
provision of social and economic services, democratisation, press free-
dom, curbing militarism and improving accountability and control in
areas such as public employment and private as well as public finance™
in preventing and resolving conflicts. This approach was reflected most
clearly in the Declaration creating the Conflict Mechanism in 1993 which
saw human rights as a central issue.® In addition, the African Commission
on Human and Peoples’ Rights envisaged a role for itself in determining
human rights implications in times of conflict, stressing in particular that
the lack of derogation provision in the ACHPR meant that states could
not derogate from rights during times of war or peace.” While the African

Sub-Region, CM/Dec. 572 (LXXIII). See also Report of the Seventy-Third Ordinary Ses-
sion of the Council of Ministers, February 2001, CM/Rpt(LXXIII), para. 59; Commu-
niqué, Ninety-First Ordinary Session of the Central Organ of the Mechanism for Conflict
Prevention, Management and Resolution at Ambassadorial Level, 2 April 2003, Central
Organ/MEC/AMB/Comm.(XCI), para. iii.
Thus, it has called for training, for example, for troops on the ‘concept and conduct
of peace support operations, and such training should include international human-
itarian law, but has not made any specific reference to human rights, Report of the
Second Meeting of the Chief of Defence Staff of the Central Organ of the OAU
Mechanism for Conflict Management and Resolution, OAU/CHST/CO/RPT(II), para.
34.2.
State, Sovereignty and Responsibility. A Keynote Address by Dr Salim Ahmed Salim, OAU
Secretary General, to the African Conference on Peacemaking and Conflict Resolution,
Durban, 20-23 March 1995, Press and Information Division, April 1995, at 5.
The objective of early-warning information is to prevent perceived or actual threat
to the values of the Organization as contained in its Charter. The values range from
the protection of human and peoples’ rights, promotion of democracy and security
for all and the building of regional collective security to guarantee the promotion
of peace, security, stability and development in the Continent.
In respect of who will collect such information, it lists the need to build links with specialists
such as human rights monitoring groups, Cairo Declaration of the Assembly of Heads of
State and Government on the Establishment of a Mechanism for Conflict Prevention,
Management and Resolution, AHG/DECL.3(XXIX), at 7 and 8.
‘The African Charter, unlike other human rights instruments, does not allow for states
parties to derogate from their treaty obligations during emergency situations. Thus, even a
civil war in Chad cannot be used as an excuse by the state violating or permitting violations
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Commission talked about establishing an Early Intervention Mechanism
in times of massive human rights violations, including reporting such
situations to the Assembly under Article 58,° this and other attempts by
some at the OAU Secretariat to ensure increased coordination between
the African Commission on Human and Peoples’ Rights and the Conflict
Mechanism do not appear to have got off the ground.

OAU/AU general involvement in conflict

Although the OAU has consistently stressed the principle of peaceful
settlement of disputes,” it has had a poor record in terms of involvement
in Africa’s conflicts.!’ This has been attributed to the non-intervention
clause in the OAU Charter,'! and the fact that it was never intended to

be a peacekeeper but a body to promote African unity.'” Thus, while the
OAU

provides a unique meeting place for African national leaders and is well
suited for conflict management by summit diplomacy . . . The presence
of other heads of state means that there are numerous potentially helpful
third parties easily and readily available to assist in bringing these leaders
together. The climate at OAU summit meetings may be propitious for such
efforts to initiate settlements as a fraternal atmosphere usually prevails. .. As
most of the meetings and gatherings are closed to the press, such private
diplomacyis further eased... The OAU is then well suited to assist in conflict
management when the major issue is one that can be negotiated between
representatives, preferably heads of state, of member nations. The OAU is
less useful in conflicts where national leaders cannot be brought together

of rights in the African Charter, Communication No.74/92, Commission Nationale des

Droits de ’Homme et des Libertés v. Chad, Ninth Annual Activity Report of the African

Commission on Human and Peoples’ Rights, 1994-5.

See Reflection on the Establishment of an Early Intervention Mechanism in Cases of

Massive Human Rights Violations, Twenty-Fourth Ordinary Session, Banjul, 22-31

October 1998, DOC/OS/52(XX1V), reprinted in R. Murray and M. Evans, Documents

of the African Commission on Human and Peoples’ Rights (Oxford: Hart Publishing, 2001),

at 757.

Indeed, this is apparent prior to the OAU’s creation, see Pact of the Arab League, Article

5; Bandung Declaration 1955, UN Doc.A/C.6/L.537/Rev.], Part B(b)2; First Conference

of Independent African States, Accra, April 1958: Resolution on the Exchange of Views

on Foreign Policy. See Z. Cervenka, ‘The Role of the OAU in the Peaceful Settlement of

Disputes), in El-Ayouty and Brooks (eds.), Africa 48—68.

10°7.0. C. Jonah, ‘The OAU: Peacekeeping and Conflict Resolution’, in El-Ayouty (ed.), OAU
after Thirty Years 3—14, at 9.

1 Thid. 12 Cervenka, ‘The Role of the OAU’, at 53.
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and/or where there is need that the third party control material resources.
The OAU pattern of conflict management can best be characterised as that
of settlement within the organisation rather than by the organisation."”

Despite the OAU Charter providing for a role for the OAU in finding
African solutions to conflict situations on the continent through the cre-
ation of the Commission of Mediation, Conciliation and Arbitration,'*
this body was never used and there was no real role formulated for the
OAU in internal conflicts.!” Although there was some evidence of the
OAU becoming actively engaged in conflicts during its first ten years, its
ability to deal with civil wars, which most of Africa’s more recent conflicts
have been, has been very limited.'® It was particularly unfortunate, there-
fore, that during the Cold War the OAU was left to deal with conflicts in
Africa.'”

Failures of the OAU during the Cold War ‘dictated caution in future
post-Cold War peacekeeping activities’'® and, as outside powers gauged
their ‘attitude toward African problems based on the posture of the

OAU’" after the Cold War there was an emphasis on finding ‘African

solutions to African problems’?’

The OAU, in contrast, has preferred to stress the primary role of the UN
in preventing, managing and resolving conflicts in Africa,”' and lack of
funding and logistical support has also prompted the OAU to request UN

13 B. D. Meyers, ‘Intraregional Conflict Management by the Organization of African Unity’,
International Organization 28(3) (1974) 345-73, at 369.

14 OAU Charter, Article 19.

15 Sands and Klein, Bowett’s Law chapter 10, at 248.

Meyers, ‘Intraregional Conflict Management, at 368. See also A. Alao, ‘The Role of

African Regional and Sub-Regional Organisations in Conflict Prevention and Resolu-

tion, Working Paper No. 23, New Issues in Refugee Research (New York: UNHCR, July

2000), www.unhcr.ch, at 8.

The OAU sent a peacekeeping force to Chad in respect of its civil war during the Cold

War, Alao, ‘The Role of African Regional and Sub-Regional Organisations’, at 9. See also B.

Andemicael, Peaceful Settlement among African States: Roles of the United Nations and the

Organization of African Unity (New York: UN Institute for Training and Research, 1972),

at 45.

Alao, ‘The Role of African Regional and Sub-Regional Organisations’, at 9.

19 Jonah, ‘The OAU’, at 11-12.

20 B. Andemicael, ‘OAU-UN Relations in a Changing World’, in El-Ayouty (ed.), OAU after
Thirty Years 119-38, at 120-1.

21 M. Malan, ‘“The OAU and Subregional Organisations. A Closer Look at the Peace Pyra-
mid’, Occasional Paper No. 36 (Pretoria: Institute for Security Studies, January 1999),
http://www.iss.co.za/Pubs/PAPERS/36/Paper36.html, at 4.
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assistance in peacekeeping operations.’” Failures of the UN —for example,
in the Congo —have, however, encouraged African states to try to establish
their own African arrangements.” Into the gap have stepped sub-regional
bodies which have tended to be seen as ‘a possible first line of reaction
where the OAU is unable to act’’* As Malan notes,

the OAU seems to have been relegated to a conflict management role as an
intermediary — between the UN and its higher moral authority for ensuring
international peace and security on the one hand, and the sub regional
organisations with their perceived greater political will and executive power
on the other hand. This notion has found various expressions — from talk
of ‘layered responses’ to African conflicts, to ideas of pyramidal conflict
management structures for the continent.”

Opverall, therefore, the OAU/AU appears to view its ability to deal with
conflict situations as dependent upon outside assistance,’® whether that be
from the UN or other organisations such as the EU.?” As a result, however,
‘regional military involvement in conflict resolution has been ad hoc and
not in accordance with a specific operating programme’.”® Further, sub-
regional bodies have not always been best placed to deal with conflict
situations. Besides issues of limited financial means and regional political
powerful states, among others, ‘regional organisations face a problem of
legitimacy if they are perceived to be acting without the authorisation
of the global organisation — the United Nations — particularly where the
action entails the use of force’.?” This is exacerbated further with the ‘web
of controversy and mutual distrust’ in the relationship between the UN
and those sub-regional bodies. Thus, African organisations have felt that
the UN has not taken African problems seriously and that it has not
encouraged local initiatives. On the other hand, the UN considers that
undemocratic governments were a key issue in conflicts and therefore

22 For example, in relation to Chad, Jonah, ‘The OAU’, at 8.

% Ibid., at 4. 24 Malan, ‘The OAU and Subregional Organisations’, at 5.

» Ibid., at 2.

26 Assembly/AU/Dec.16(11), Draft Decision on the Establishment by the European Union of
a Peace Support Operation Facility for the African Union.

‘Requests the EU to examine the possibility of setting up a Peace Support Operation
Facility (PSOF), to fund peace support and peace keeping operations conducted under
the authority of the AU, thereby enhancing the capacity of the Union to fully play its role
in the promotion of peace, security and stability in Africa’, ibid.

28 Malan, “The OAU and Subregional Organisations’, at 2; Alao, ‘The Role of African Regional
and Sub-Regional Organisations), at 7.

Alao, ‘The Role of African Regional and Sub-Regional Organisations) at 19-21.
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until this was rectified by states the UN could do little to assist, and that
the African organisations themselves were corrupt and badly managed.™

Organs responsible for conflict and their remit on human rights

Besides the defunct Commission of Mediation, Conciliation and Arbitra-
tion, a number of other organs under the OAU/AU have taken a role in
conflict.

Role of Secretary General and Chair

The tendency elsewhere in regional organisations is that states often pre-
fer informal structures for resolving conflicts, perhaps explaining why the
mechanism for mediation never got off the ground in the OAU."! Instead
the OAU has focused on using its Chairperson as ‘a focal point for the res-
olution of a number of African disputes’.*? There has been some confusion
over the respective roles of the Chairperson and Secretary General and,
although initially the Secretary General’s role was administrative, over the
years this has become more political.”> Where they have worked together
it has been a good arrangement, but there are no formal guidelines on
when and how they should do so.”*

Some Secretary Generals have been outspoken on certain issues; for
example, Salim Ahmed Salim is said to have taken a ‘positive view of
human rights and, through his statements to the meetings of the political
organs, has urged member states of the OAU to respect human rights’*
It is particularly important in maintaining the credibility of the OAU/AU
on such matters that it is seen to publicly condemn atrocities.”® However,
there was evidence that his attention was not focused evenly and that
those states that were more influential have been less likely to attract
public statements by the Secretary General.’” There is a clear basis under
the Constitutive Act now for the Chairman of the AU Commission to
intervene and comment on violations. Certainly, given the roles of the
Secretary General and Chairman of the AU Commission in the ACHPR, it
is arguable that they have a clear legal, if not moral, obligation to comment
on any violations.”®

30 Ibid., at 22. 31 Jonah, ‘The OAU’, at 4. 32 Ibid., at 5.

33 Ibid. He or she is required to be impartial, see OAU Charter, Article 18(1).
34 Jonah, ‘The OAU’, at 5-6.

35 Amnesty International, Organization of African Unity, at 16.

36 Tbid. 37 1bid., at 17. 38 Tbid. See chapter 2.
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Conflict mechanism

In 1993 the AHSG adopted a Declaration on the Establishment within
the OAU of a Mechanism for Conflict Prevention, Management and
Resolution.”” The Conflict Mechanism operated under two bodies, the
Central Organ and the Conflict Management Division/Centre. The Cen-
tral Organ was composed of the sixteen states that were elected every year
to the Bureau of the Assembly of the OAU. The Conflict Management
Centre was the secretariat of the Mechanism.

There does appear to have been an attempt at the level of the Secretariat
of the OAU to link the work of the African Commission on Human and
Peoples’ Rights with that of the Conflict Management Division, partic-
ularly in the area of early warning. However, this was not fully realised.
The Commission was not taken seriously by the conflict organs, and the
reports on conflict situations that were presented to the OAU Council of
Ministersand AHSG did not detail human rights violations.*’ Thus, ‘while
attention may correctly have been focused in the report on issues such
as the primary health care system and sanitation, the failure to address
other human rights issues such as the rebuilding of national institutions,
including the judicial system, to protect human rights and prevent fur-
ther violations, is a serious oversight’*! In addition, the reports failed
to give a wider picture of the situation, essential in preventing conflicts
occurring.*’

On transformation to the AU, the Central Organ was officially incor-
porated as one of the organs of the AU,* but only after reference had been
omitted to it in the Constitutive Act. The Organ remained until the Pro-
tocol on the Peace and Security Council received the required number of
ratifications to come into force.** This happened at the end of December
2003.

IPEP

In the wake of the 1994 genocide in Rwanda, in 1998 the OAU estab-
lished an International Panel of Eminent Personalities to Investigate the

% June 1993, Cairo. 40 Amnesty International, Organization of African Unity, at 19.

*! Tbid., at 19-20. *2 Ibid., at 20.

43 Decision AHG/Dec.160(XXXVII), as an organ under Article 5(2) of the Constitutive Act.

4 Decision on the Establishment of the Peace and Security Council of the African Union,
ASS/AU/Dec.3 (I).
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Genocide in Rwanda and the Surrounding Events.* Its task was to ‘estab-
lish the facts about how such a grievous crime was conceived, planned and
executed, investigate and determine culpability for the failure to enforce
the Genocide Convention in Rwanda and in the Great Lakes Region and
to recommend measures aimed at redressing the consequences of the
genocide and at preventing any possible recurrence of such a crime’.*® In
doing so, it was asked to look at the following actors’ roles: UN; OAU;
internal and external forces; NGOs; African and non-African leaders; and
governments, individually or collectively.*’

It produced its report in July 2000, in which it condemned the actions
not only of the UN but also the OAU and other actors, finding that the
OAU had failed to examine the human rights situation in Rwanda, which
could have helped prevent the crisis.*®

CSSDCA process

The CSSDCA process is a clear indication of the increased willing-
ness to see human rights and conflict, among others, as interrelated.
Thus, the Solemn Declaration recognises the importance of the human
rights instruments and documents adopted under the OAU including
the ACHPR, the Protocol establishing the African Court on Human and
Peoples’ Rights and the Decision on Unconstitutional Changes of Govern-
ment, ‘for ensuring the promotion, protection and observance of human
rights as an integral part of our Organization’s wider objective of promot-
ing collective security for durable peace and sustainable development’.*’
It reiterates the ‘inter-linkage between peace, stability, development,
integration and cooperation’”’ The Declaration displays a number of

4

&

Establishment of the Panel of Eminent Personalities to Investigate the Genocide in Rwanda
and the Surrounding Events, Doc. CM/2063(LXVIII), CM/Dec.409(LXVIII).

Report of the Secretary General on the Establishment of an International Panel of Emi-
nent Personalities to Investigate the Genocide in Rwanda and the Surrounding Events,
CM/2048(LXVII), para. 7.

47 Tbid., para. 9.

48 ‘Africa cannot count on the world outside to solve its crises. It is largely on its own. This
is at least as true in ending human rights abuses as in ending conflicts,” International
Panel of Eminent Personalities, Report on the Genocide in Rwanda, July 2000, para.
21.12. The report is available at http://www.internetdiscovery.org/forthetruth/Rwanda-
¢/EN-III-T.htm.

CSSDCA Solemn Declaration, AHG/Decl.4(XXXVI), para. 2. 0 Tbid., para. 7.
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themes, including a recognition of the impact of stability in one African
country for its neighbours and the region; the need to seek ‘African solu-
tions to African problems’; that ‘democracy, good governance, respect
for human and peoples’ rights and the rule of law are prerequisites for
the security, stability and development of the Continent’; and that ‘the
responsibility for the security, stability and socio-economic development
of the Continent lies primarily with African States’.

While human rights standards are expressly linked with ‘specific prin-
ciples’ in respect of security’! and stability,” the Plan of Action sets out
specific requirements for states. These include provisions on strength-
ening democratic institutions;™ involving civil society;** upholding the
rule of law; combating racism and protecting human rights;*> and ensur-
ing the ‘equitable distribution of national income and wealth as well as

>56

transparency in the exploitation of Africa’s resources,’® among others.

AU organs: the Peace and Security Council (PSC)

The Constitutive Act provides for a Peace and Security Council, and its
Protocol was adopted in July 2002.°” Among the Objectives of this PSC
of the AU, in Article 3, is a reference in the final paragraph to ‘promote

5

This ‘implies individual and collective responsibilities exercised within the basic frame-
work of the African Charter on Human and Peoples Rights and other relevant international
instruments’, Ibid., para. 10.

‘Noting that stability requires that all States be guided by strict adherence to the rule of
law, good governance, peoples participation in public affairs, respect for human rights and
fundamental freedoms, the establishment of political organizations devoid of sectarian,
religious, ethnic, regional and racial extremism), Ibid., para. 11.

‘Intensify efforts aimed at enhancing the process of democratization in Africa. In this
regard, the strengthening of institutions that will sustain democracy on the continent
including the holding of free and fair elections should be encouraged; Adopt and imple-
ment a set of guidelines for dealing with unconstitutional and undemocratic changes in
Africa in line with the Decisions that we took during the 35th Ordinary Session of our
Assembly held in Algiers in 1999, Ibid., para. 15.

‘Encourage the participation and contribution of Civil Society in our States, to the efforts
to bring about further democratization in our Continent; Recommit ourselves to the
promotion of Good Governance, a culture of peace and accountability by leaders and
officials, as a shared community value; encourage civic education on good governance
and the promotion of African values in African institutions and schools’, ibid., para. 15.
‘Such as the freedom of expression and association, political and trade union pluralism
and other forms of participatory democracy’, Ibid., para. 15.

%6 Ibid.

57 Decision on the Establishment of the Peace and Security Council of the African Union,
ASS/AU/Dec.3(1), para. 3. See also CM/Dec.31(LXXVI) Rev.1.

52

5.

Y

54

5!

@



CONFLICT AND HUMAN RIGHTS 125

and encourage democratic practices, good governance and the rule of law,
protect human rights and fundamental freedoms, respect for the sanctity
of human life and international humanitarian law, as part of efforts for
preventing conflicts’”® In its Principles, Article 4, it is to be guided by
the UN Charter and UDHR (although not expressly the ACHPR) and
‘respect for the rule of law, fundamental human rights and freedoms, the
sanctity of human life and international humanitarian law’. The Union
has the right to intervene ‘in respect of grave circumstances, namely: war
crimes, genocide and crimes against humanity as well as a serious threat
to legitimate order to restore peace and stability to the member state of the
Union upon the recommendation of the Peace and Security Council” as
detailed in Article 4(h) of the Constitutive Act. In terms of electing mem-
bers of the Council criteria include that the state should show ‘respect
for constitutional governance, in accordance with the Lomé Declaration,
as well as the rule of law and human rights’>” In March 2004 the Exec-
utive Council elected the first states to the PSC and the PSC held its
first meeting, where it adopted its Rules of Procedure. It has powers to
anticipate events that may lead to genocide and crimes against humanity,
recommend the intervention of the Union if there were war crimes, geno-
cide and crimes against humanity, impose sanctions on unconstitutional
changes in government and follow up in terms of conflict prevention
issues of human rights, among other things.® The Commission of the
AU is also to provide training in humanitarian law and human rights
law to civilian and military personnel in these cases.”' There is specific
reference to the need for it to develop a relationship with the African
Commission on Human and Peoples’ Rights in which it should ‘seek close
cooperation’ and the Commission should tell the Council of any relevant
issues.”

The Chairman of the Assembly of the AU was asked to set up a group
of experts to examine the possibility of having a common African defence
and security policy.®> This meeting noted that

it was important to take cognisance of existing positions such as the African
Charter on Human and Peoples’ Rights, the New Partnership for Africa’s
Development (NEPAD) and the Convention on Terrorism . . . the need for

58 Protocol Relating to the Establishment of the Peace and Security Council of the African
Union, Article 3(f).

59 Tbid., Article 5(2)(g). 0 Tbid., Article 7.

61 Tbid., Article 13(13). ©2 Ibid., Article 19.

3 Decision on the Situation in Madagascar, ASS/AU/Dec.7(1), July 2002.
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all deliberations to be guided by the necessity to respect human rights, as
this would play a role in preventing violent conflicts. Clear emphasis also
needed to be placed on the peaceful resolution of conflicts both within and
between states.®*

Further, ‘bad governance, human rights abuses and unconstitutional
changes of government, were also identified as some of the internal
threats to Africa’s security’.® It was also proposed that a Common African
Defence and Security Policy should offer the individual African protec-
tion from tyrannical governments by allowing other African governments
to intervene under the auspices of the AU. A contrary view was, however,
expressed to the effect that ‘a balance should be effected between protect-
ing the sovereignty of the state in question and protecting the individual
rights of its citizens which were allegedly infringed’.® In the Policy Frame-
work for the Establishment of the African Standby Force and Military
Staff Committee, the African Military Experts recommended that the
Chairperson of the Commission should submit reports on various mat-
ters to the PSC, including on humanitarian developments and human
rights.®” There is also the requirement in peace support operations that
there should be training in humanitarian law.**

At least here, and with the CSSDCA process, the AU seems increasingly
to see a link between human rights and conflict and suggests that human
rights will be integral to the remit of the PSC. While institutional support
for this connection between human rights and conflict is perhaps starting
to get off the ground, it is worth examining the extent to which, in sub-
stantive terms, human rights standards are seen as central to the OAU/AU
when it has dealt with conflicts in the past.

Human rights approaches in conflict

The OAU/AU has said that human rights violations are one of the causes
of conflicts in Africa. Thus, it has referred to, for example, treatment of

64 Report of the Meeting of Experts on a Common African Defence and Security Policy,
27-29 March 2003, Randburg, South Africa, Exp/Mtg/CADSP/Rpt.(I), para. 13.

%5 Tbid., para. 29. % Tbid., para. 38.

67 Policy Framework for the Establishment of the African Standby Force and Military Staff
Committee, Submitted by African Military Experts to African Chiefs of Defence Staff,
12-14 May 2003, Exp/ASF-MSC/2(I), para. 3.17.

6 African Standby Force and Military Staff Committee, Part II-Annexes, 12-14 May 2003,
Exp/ASF-MSC/2(1), para. 17.2.



Democratisation is also seen as central to preventing conflic
the Secretary General has stated:

CONFLICT AND HUMAN RIGHTS

While one of the major sources of internal conflicts has been on the distri-
bution of power and control over resources, the tendency to affirm one’s
identity by rejecting outside cultural influence has also been a factor in
internal conflicts. Moreover, failure to provide opportunity for minority
groups to participate actively in the exercise of political power has con-
tributed to the social division and has led to claims of self-determination.*

t70

Indeed, the prospects of peace and security in Africa are discernible in the
process of democratisation which is now taking root in Africa. Clearly this
is one area which the OAU intends to pursue vigorously as it is obvious that
the democratisation of political life in African countries and the building of
democratic institutions, a culture of tolerance and respect for human rights
are a prerequisite for peace, security, and development in the continent.
Both the Charter of the OAU and the African Charter on Human and
Peoples’ Rights recognise the imperative necessity of respect for human and
peoples’ rights as a prerequisite for building peace, security and stability
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minority groups as a contributing factor in the development of conflicts.
As the Secretary General stated:

and here

within African societies.”!

In this regard it would seem to be important that any early-warning system
takes account of human rights violations, these having been recognised

6 Lessons from a Decade of Conflicts: Prospects of Peace and Security by the Year 2000.
A Presentation by His Excellency Salim Ahmed Salim, Secretary General, Conference
of African Ministers of Planning and UNDP Resident Representatives, 31 January—2
February, Ouagadougou, at 6. See also Report of the Secretary General on the Situa-
tion in Angola, CM/2099(LXX)-a, at 2; Report of the Secretary General on the Situation

in Somalia, CM/2099(LXX)-g, para. 14.

7% For example, Addressing the Challenges of Peace and Security in Africa, Conflict Manage-
ment Center, Occasional Paper Series No.1/1999, notes at 10: ‘Good governance, democ-
racy and respect for fundamental freedoms are major elements in defining security in

Africa. Further, at 17:

The propensity for human disaster requiring humanitarian intervention of inter-
national dimension in Africa, is often the result of the absence of good governance
and effective mechanisms to ensure the respect for human rights and fundamental
freedoms. The perception of the Continent as a Continent in crisis and a theater
of humanitarian disaster are more often than not linked to what is often referred

to as a crisis of democracy in Africa.
71 Lessons from a Decade of Conflicts, at 26.
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as potential causes of conflict. The OAU has recognised in developing its
Early Warning System that

the objective of early-warning information is to prevent perceived or actual
threat to the values of the Organization as contained in its Charter. The
values range from the protection of human and peoples’ rights, promotion
of democracy and security for all and the building of regional collective
security to guarantee the promotion of peace, security, stability and devel-
opment in the Continent.”

It also suggested ways of strengthening expertise from the outside: ‘A
continent wide network of specialists in various state agencies, academic
institutions, human rights monitoring groups, local NGOs and civil soci-
eties are important contacts in strengthening the gathering of information
for an OAU early-warning system.”’? Similarly, the African Commission
on Human and Peoples’ Rights developed an Article 58 early-warning
system which made some reference to the role of the OAU organs.”* Yet
neither appears to have amounted to much in reality.

In brokering peace agreements the OAU/AU has sometimes required
human rights commitments to be part of the deal. Thus, parties to a
conflict have been required, for example, to ensure a ‘commitment to
put an end to measures directed against the civilian population and to
address the negative socio-economic impact of the crisis on the civilian
population, particularly the deportees; deployment of a team of Human
Rights Monitors; . . . mobilisation of resources for the resettlement of
the displaced persons’’> There has also been considerable attention to
restoration of democratic institutions.” However, these attempts have
tended to be rather ad hoc.

Conversely, it has also recognised that conflicts themselves result in
human rights violations. However, this, again, has not been consistently
applied by the OAU/AU. Often, for example, it has simply made references
to general condemnation of ‘all acts of violence and mass murder’ during

72 See www.oau-oua.org/document/mechanism/english/mech02.htm.

73 Ibid. 74 See above.

75 Introductory Note to the Report of the Secretary General, Sixty-Ninth Ordinary Session
of the Council of Ministers, Addis Ababa, 19-23 March 1999, para. 137. See also ‘Stresses
that a durable settlement in Burundi must be based on democracy and security for all}
Resolution on Burundi, CM/Res.1649(LXIV), para. 3.

76 See, for example, Resolution on Liberia, CM/Res.1585(LXII), para. 14; Report of the Sec-
retary General on the Conflict Situations in Africa (Doc.CM/2004(LXVI), The Situation
in the Great Lakes Region, the Democratic Republic of Congo (Doc.CM/2004(LXVT)),
CM/Dec.353(LXVI), paras. (b), (c) and (d).
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times of conflict’” or ‘untold human suffering including the deaths of
hundreds of thousands of people, and massive human displacements’”®
Thus, on many occasions the human rights situation in a conflict has only
really been mentioned in passing,”’ or ignored completely.*

However, where it has paid human rights some attention, the OAU/AU
has seen fit to condemn states and other parties to a conflict for, among

other things, ‘the gross violations of human rights and international

humanitarian law’*! calling on them, for example, to ‘conduct an inves-

tigation into political prisoners and prison conditions and repeal of laws
hindering political activity’** There has been some attention to the impact

77 Report of the Secretary General on the Situation in the Democratic Republic of Congo,
CM/2099(LXX)-d, para. 17. See also Decision on the Report of the Secretary General
on the Situation in Sierra Leone (Doc.CM/2099(LXX)-f), CM/Dec.454(LXX); Report
of the Secretary General on the Conflict Situation in Sierra Leone, CM/2099(LXX)-f,
para. 1. See also, ‘There is also the humanitarian and human rights situation which is quite
disturbing), Introductory Note of the Secretary General to the Seventy-Fourth Ordinary
Session of the Council of Ministers. In Draft Decisions of the Sixty Seventh Ordinary
Session of the Council of Ministers, CM/DRAFT/DECISIONS(LXVII) REV.1, at 8, the
Council of Ministers ‘calls on the belligerents to adopt a cease fire and respect the rights of
the individual’ In relation to Angola the Secretary General has noted that ‘the devastating
impact [of the war] on the humanitarian situation in that country . . . raise[s] serious
concerns over the security of the civilian population caught in the crossfire of hostilities.
The safety of children is cause for even greater concern. Hundreds of children continue
to be abducted by UNITA and more generally are subject to deliberate physical abuse and
indiscriminate attacks’, Introductory Note of the Secretary General to the Seventy-Fourth
Ordinary Session of the Council of Ministers, at 28. See also Report of the Secretary General
on Sierra Leone, Central Organ/MEC/MIN/2E(V), para. 5.
Introductory Note of the Secretary General to the Seventy-Fourth Ordinary Session of the
Council of Ministers, at 32. See also Report of the Secretary General on the Situation in
the Comoros, CM/2062(LXVIII), which notes the state of chaos on the island:
Such a situation which arose from the apathy demonstrated by the population,
cannot be divorced from the consequent increase in acts of repression against all
those expressing the least opposition to the separatist view and from the persistent
refusal by the separatists to authorise the resumption of free movement of persons
between Anjouan and the other islands of the Archipelago.

78

para. 14

See also Report of the Secretary General on the Situation in Burundi, Central Organ/
MEC/MIN/2A(V): mentions, para. 5.

7 Introductory Note of the Secretary General to the Seventy-Fourth Ordinary Session of the
Council of Ministers, at 16.

80 See, for example, ibid., at 17-26; Report of the Secretary General on the Situation in
Liberia, Central Organ/MEC/MIN/2C(V).

81 Introductory Note of the Secretary General to the Seventy-Fourth Ordinary Session of the
Council of Ministers, at 18—19.

82 Tbid.
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of weapons on rights,*” particularly with regard to the rights of the child.*
While the OAU has referred to a ‘right to peace’®” and there is reference to
such in the ACHPR,* it can hardly be said to have elaborated on its con-
tent any further. More frequent than reference to human rights violations,
however, are references to violations of humanitarian law.®”

Responsibilities for human rights protection during conflicts

Where the OAU/AU has recognised human rights as an issue in con-
flict situations, it has been prepared to say that the responsibility falls
on a variety of actors. Thus, rebel groups have been called upon to pro-
tect human rights;*® on other occasions it has been prepared to say that

85 Report of the Secretary General on the Issue of Landmines and International Efforts to
Reach a Total Ban, CM/2009(LXVTI); Draft Decisions of the Sixty Seventh Ordinary Session
of the Council of Ministers, CM/DRAFT/DECISIONS(LXVII) REV.1, at 18; Decision on
the ‘First Meeting of States parties to the Convention on the Prohibition of the Use, Stock-
piling, Production and Transfer of their Anti-Personnel Mines and on the Destruction),
AHG/Dec.135(LXX).

Thus, ‘the Assembly emphasised the impact of the proliferation, circulation and

illicit traffic in light weapons on the conscription of an increasing number of child-soldiers,

the psychological trauma resulting thereof and the need to observe the provisions of the

African Charter on the Rights and Welfare of the Child and the Convention on the Rights

of the Child’, Report of the Secretary General on the Preparation for the Ministerial Con-

ference on Small Arms and Light Weapons, CM/2165(LXXII).

‘Pursue initiatives aimed at strengthening the efforts invested in member states, regional

organizations and the international community to promote an environment of peace and

stability for the development of Africa and sensitise public opinion to recognise the right
to peace as a fundamental right of the human person’, Decision on the Strengthening of

OAU/UNESCO Cooperation (Doc.CM/2097(LXX) Add.3), CM/Dec.480(LXX).

8 ACHPR, Article 23.

87 Introductory Note of the Secretary General to the Seventy-Fourth Ordinary Session of the
Council of Ministers, at 9, notes the Central Organ’s ‘grave concern about the humanitarian
situation and repeated violations of international humanitarian law committed in the
DRC,, calling on all parties to comply with humanitarian law obligations.

8 Decision on Somalia, M/2164(LXXII)-f), CM/Dec.526(LXXII), para. 3; Decision on
the Report of the Secretary General on the Situation in the Democratic Republic of
Congo (DRC), Doc. CM/2254(LXXVI)-b, CM/Dec.663, para. 18; Communiqué of the
Eighty-Third Ordinary Session of the Central Organ of the OAU Mechanism for Con-
flict Prevention, Management and Resolution at Ambassadorial Level, 3 June 2002,
Central Organ/MEC/Amb/Comm.(LXXXIII); Decision on the Situation in Madagascar,
ASS/AU/Dec.7(1). It has also called for the ‘trial of the leadership of the RUF and urges
the United Nations to bring to trial the leadership of the RUF, for their crimes against
humanity and human rights violations and urges the United Nations Security Council to
take appropriate measures in this regard’, Decision on Sierra Leone (CM/2164(LXXII)-e),
CM/Dec.525(LXXII), para. 12.
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individuals have responsibility for violations of international human
rights and humanitarian law.*” The OAU has supported the establish-
ment of the International Criminal Court.”’

Terrorism

Morerecently, in thelight of international events, the OAU/AU has focused
its attention on terrorism. In this context, human rights have played a
role. In 1999 the OAU adopted its own Convention on the Prevention and
Combating of Terrorism. This treaty provides a definition of terrorism,”’
and sets out areas of cooperation for states parties. Provisions include
those on state jurisdiction, extradition and extraterritorial investigations.
There is no mechanism for enforcement, despite attempts to establish
such,”” and thus the roles of the PSC and the AU Commissioner on Peace
and Security will be particularly important.”” The Convention entered
into force in December 2002.7

It is to be welcomed that influences of human rights are evident in
various provisions of the Convention. The preamble confirms that ter-
rorism ‘is a serious violation of human rights and, in particular, the rights

8 Decision on the Report of the Secretary General on the Conflict Situation in Angola
(Doc.CM/2099(LXX)-a), CM/Dec.450(LXX). The Secretary General also recommended
that the Council of Ministers ‘strongly condemn Mr Jonas Savimbi and his UNITA group
for waging a campaign of indiscriminate attacks and terror against the civilian population
in Angola; for the killing, maiming and the displacement of innocent women and chil-
dren, the abduction of foreigners, the shooting down of UN planes and other crimes,
Report of the Secretary General on the Situation in Angola, CM/2099(LXX)-a, at 2;
Decision on the Report of the Secretary General on the Conflict Situation in Angola
(Doc.CM/2099(LXX)-a), CM/Dec.450(LXX), preamble. See also The Situation in Angola,
CM/Dec.442(LXIX).

Draft Decisions of the Sixty-Seventh Ordinary Session of the Council of Ministers,
CM/DRAFT/DECISIONS(LXVII) REV.1, at 37 takes note of the statement of Senegal
to ensure that an African conference is held on the International Criminal Court and
‘strongly supports the establishment of an International Criminal Court), urging states to
adopt the Rome Statute.

Article 1(3)(a).

See Decision on the Report of the Interim Chairperson on the Draft Protocol to the AU
Convention on the Prevention and Combating of Terrorism, EX/CL/Dec.2032.

%% This is affirmed by Article 7 of the Protocol of the Peace and Security Council and the Plan
of Action.

As of December 2003 the following states had ratified the Convention: Algeria, Angola,
Burkina Faso, Burundi, Cape Verde, Comoros, Egypt, Equatorial Guinea, Eritrea, Ethiopia,
Ghana, Guinea, Kenya, Lesotho, Libya, Madagascar, Malawi, Mali, Mauritius, Mozam-
bique, Nigeria, Rwanda, SADR, Senegal, Seychelles, South Africa, Sudan, Tanzania, Togo
and Tunisia.
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to physical integrity, life, freedom and security’ Article 7 requires that
those suspected of terrorist offences be able to communicate with and be
visited by representatives of their state ‘to protect that person’s rights’, to
be assisted by a lawyer of their choice and to be informed of these rights.
The Convention makes it clear, however, that ‘notwithstanding the pro-
visions of Article 1, the struggle waged by peoples in accordance with the
principles of international law for their liberation or self-determination,
including armed struggle against colonialism, occupation, aggression and
domination by foreign forces shall not be considered as terrorist acts’”

Particularly important is the inclusion of Article 22 which states that
‘nothing in this Convention shall be interpreted as derogating from the
general principles of international law, in particular the principles of inter-
national humanitarian law, as well as the African Charter on Human and
Peoples’ Rights. However, as Human Rights Watch notes, it is disap-
pointing that human rights standards on due process, fair trial and pro-
tection from torture in particular were not more explicitly laid out in the
Convention.”

Further initiatives on terrorism include the decision to establish an
African Centre for the Study and Research on Terrorism.”” The OAU also
adopted a Plan of Action on the Prevention and Combating of Terrorism
in September 2002,’® although reference to human rights and democratic
principles is not explicit.

These developments are important, not only in ensuring long-term
stability for the continent, but also in the potential role of the AU organs
in ensuring compliance with human rights standards in the context of
terrorism.

Conclusion

While there does appear to be some recognition of the impact of conflict
on human rights, there is little indication that the close monitoring of
human rights violations may be a useful indicator of conflicts and a way of
preventing them. As a result, the approach has been rather disappointing.

% Article 3.

% Human Rights Watch, ‘Letter to Mozambique President Chissano, New Chair of the African
Union’, 20 August 2003, http://www.hrw.org/press/2003/08/au082003ltr.htm.

7 Decision on Terrorism in Africa, Assembly/AU/Dec.15(11).

8 Plan of Action of the African Union High Level Inter-Governmental Meeting on the
Prevention and Combating of Terrorism in Africa, Mtg/HLIG/Conv.Terror/Plan(I).
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Human rights are by no means integral to the decisions of the OAU, rather
they seem to have arisen by chance.

There needs to be more work done at the AU on elaborating standards
of human rights in respect of conflict situations. Although the history of
the Central Organ’s involvement in human rights matters is not promis-
ing, the provisions in place with respect to the PSC and the work of the
CSSDCA process are more specific and offer some hope that human rights
will have increased attention under the new organs. Clearly, therefore, the
PSC would have good reason to see human rights as integral to its man-
date, and it needs to be encouraged to see human rights as an important
part of its work.



Women and the OAU/AU

Although there is no mention of gender in the OAU Charter itself,' the
OAU has paid increasing attention to the position of women.” More
recently, there has been an attempt to mainstream a gender perspective
across all fields of the OAU/AU’s work, but it has paid particular attention
to their rights in times of conflict, and their right of participation and
role in development. The recent adoption of a Protocol on the Rights of
Women in Africa to the ACHPR, and gender being a specific principle of
the Union as indicated by the Constitutive Act, are also to be noted. The
rights of women seem to be something on which the OAU/AU has taken
some concerted action.

However, as will be seen, while the attention is to be commended, its
approach does seem to evidence a rather stereotypical presumption of
the role of women in society. Similarly, while there is clear rhetoric of the
need to support women and increase their participation and protection
of their rights, particularly at the international level, less attention has
been paid to the position of rural women.

The reasons for the OAU/AU paying attention to the position of women
seem to come from various sources. Certainly, early on its work, the partic-
ipation of the OAU in international conferences led it to adopt resolutions
relating to the rights of women as a follow-up.’ In addition, the role of

Indeed, it has been said by one member of the African Commission on Human and Peoples’
Rights that women were neglected in the drafting of the Charter and that this was one of
the reasons for its downfall, Commissioner Ondziel-Gnelenga, at the 29th Session of the
African Commission on Human and Peoples’ Rights in Libya, see transcripts of the debate
on the AU, on file with author. The Ghana—Guinea—Mali Union, also known as Union of
African States, held a meeting in April 1961 and the presidents of these three countries
signed a charter of Union of African States which came into effect in July that year. There
was some mention of the position of women in the provisions but it was rather limited.
This was not fed into the final OAU Charter.

2 See, for example, Decision on Women and Gender, CM/Dec.579(LXXIII).

For example, in a Resolution in 1979, it noted the UN World Conference of Women on
Equality, Development and Peace in Denmark that was due to be held in 1980, Resolution on

w
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women in the African liberation struggle did not go unrecognised by the
OAU.* The activities and lobbying of a number of women’s organisations,
despite few having observer status with the OAU, has also had an impact.’
More recently, the need for the OAU to react to conflicts and economic
development of the continent has also prompted it to look at the rights
of women from these perspectives.

Right of participation

As has been noted by those writing on the position of women in Africa,
not only are women ignored in traditional democratic discourse, ‘their
oppression and subordination in male-dominated patriarchal societies

’6

has also kept them outside the parameters of formal politics’® To remedy
this situation international human rights law has recognised that it may be
necessary to take positive action to give effect to the principle of equality
in favour of a group that has been disadvantaged.” This, however, must be

World Conference of Women on Equality, Development and Peace, CM/Res.711(XXXII),
preamble. See also Resolution for the International Women’s Year, CM/Res.395(XXIV);
Resolution on the World Conference of the United Nations Decade for Women: Equality,
Development and Peace, Copenhagen, CM/Res.876(XXXVII); Resolution for the Interna-
tional Women’s Year, CM/Res.390(XXIV).
It noted ‘the active participation of women in the liberation struggle of the African
continent and their role in Africa’s development’, Resolution on the World Women Confer-
ence, CM/Res.985(XLI), preamble. Geisler notes that during the fights for independence,
‘as combatants, many women experienced equality with men for the first time’, G. Geisler,
‘Troubled Sisterhood: Women and Politics in Southern Africa: Case Studies from Zambia,
Zimbabwe and Botswana’, African Affairs 95 (1995) 545-78, at 551.
In 1975 the Council of Ministers adopted a resolution on African NGOs in which it noted
the Pan-African Youth Movement and the All Africa Women’s Committee,
considering the great importance of these organisations and the eminently positive
role that they play in the building and consolidating of African unity; bearing
in mind the obvious concern of the Founding fathers of our inter-governmental
organisation to associate all the active forces of our continent closely with the
noble mission of the OAU with a view to achieving the objectives it has set itself
and the noble aspirations of the African peoples to political, economic and cultural
independence.
It requested those organisations to contact the General Secretary of the OAU to indicate
ways of cooperating with it, Resolution on African Non-Governmental Organisations,
CM/Res.355(XXIII).
S. Tamale, ‘Towards Legitimate Governance in Africa: The Case of Affirmative Action
and Parliamentary Politics in Uganda’, in Quashigah and Okafor (eds.), Legitimate Gover-
nance in Africa 235-62, at 235 and 236. See also M. Russell and C. O’Cinneide, ‘Pos-
itive Action to Promote Women in Politics. Some European Comparisons, ICLQ 52
(2003) 587 614.
7 UN Human Rights Committee General Comment No. 18(37), 10 November 1989.
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balanced against the requirement that such measures are proportionate
and necessary to achieve that aim.”

The OAU/AU has consistently stressed the need for increased partici-
pation of women at all levels of decision making, and this seems to have
been where its attention has been focused in terms of action that has to
be taken to improve the position of women. The OAU has thus urged
the ‘Secretary General as well as Member States, to take all appropriate
measures to ensure that women are appropriately represented in decision
making processes in the OAU”” The Council of Ministers, for example, has
called for increased participation of women in its proceedings, through
membership of the delegations'’ and has noted the Secretary General’s
efforts to recruit women into the Secretariat.''

Concrete action has been taken to ensure that this has been achieved,
particularly in the transition to the AU, with it being recognised that
‘the objectives of the African Union cannot be achieved without the full
involvement and participation of women at all levels and structures of
the Union’'? Thus, there was a recognition that there should be ‘the
effective and equitable participation of women in all stages leading to the
establishment and functioning of the African Union’.!? As a consequence,
the Constitutive Act provides for one of the Principles of the Union to be
‘promotion of gender equality’.'*

The Statutes and Protocols of the various AU organs also provide
expressly for a specific number of women to sit on such bodies.”” Thus,

8 See CEDAW, Articles 4(1) and 7 CEDAW. See also Russell and Cinneide, ‘Positive Action’.

® Decision on Women and Gender.

10 Report of the Seventy-Third Ordinary Session of the Council of Ministers, CM/Rpt
(LXXIII), para. 74.

1 Tbid., paras. 74-5.

12 Durban Declaration in Tribute of the Organization of African Unity and on the Launching

of the African Union, ASS/AU/Decl.2(I), para. 18.

Introductory Note of the Secretary General to the Seventy-Fourth Ordinary Session of the

Council of Ministers, at 64.

4 Constitutive Act, Article 4(1).

> The Protocol on the Peace and Security Council requires that members of the Council
should be elected on the basis of ‘equal rights’, Article 5(1). The Protocol on the African
Court of Justice provides that ‘due consideration shall be given to adequate gender rep-
resentation in the nomination process, Article 5(3) and ‘in the election of judges the
Assembly shall ensure that there is equal gender representation’, Article 7(3). The Draft
Statutes of the Economic, Social and Cultural Council provide that it will be composed
of civil society organisations which should include women’s organisations and that a
50 per cent gender equality principle applies in terms of membership as a whole,
Draft Statutes of the Economic, Social and Cultural Council, Exp/Draft/ECOSOCC
Statutes/Rev.2, Articles 2(2)(a) and 4(6).

3



WOMEN AND THE OAU/AU 137

the Protocol on the Pan-African Parliament requires there to be at least
one woman in the five members from each state that sit on the Parlia-
ment.'® Although this is clearly a start, it has been criticised by women’s
organisations as inadequate and they have lobbied for the quota in the
Parliament to be increased to two.'” Consideration has also been given to
ensuring gender balance in the AU Commission;'® this was achieved to
some extent with the appointment of five women to the eight-member
Commission."”

The African organs have also called for increased participation of
women in other international fora, for example, recommending in one

instance ‘the participation of women in the World Food Summit, as they

play a vital role in food production in Africa’*’

One of the reasons given for the exclusion of women from international
decision making, where the institutions are composed of ministers from
various departments of member states,’! has been the lack of involvement
of women in political institutions at the national level.?” International
institutions and decision making have therefore tended to be dominated
by men.”” The OAU/AU has recognised this and that there should be

16 Protocol to the Treaty Establishing the African Economic Community Relating to the
Pan-African Parliament, CM/2198(LXXIII), Annex I, Article 4(2).

See Maputo Declaration on Gender Mainstreaming and the Effective Participation of
Women in the African Union, no reference.

Decision on Mainstreaming Gender and Women’s Issues in the African Union,
CM/Dec.683.

The Statutes of the Commission require that for the post of Commissioner, each region
should nominate two candidates, one of whom should be a woman and in terms of
election, at least one Commissioner from each region should be a woman, Statutes of the
Commission ASS/AU/2(I)-d, Articles 13 and 6 respectively.

Resolution on the African Common Position on Food Security and the Preparations for
the World Food Summit, AHG/Res.248(XXXII) 1996, para. 6.

The Beijing Platform for Action, A/CONF.177/20, chap.1, resolution 1, Annex I, para. 28,
www.un.org/ecosocdev/geninfo/women/women96.htm.

According to the UN, www.un.org/ecosocdev/geninfo/women/women96.htm, only
twenty-eight women have been elected heads of state or government in the last hun-
dred years, and women hold only 11.7 per cent of the seats in national parliaments across
the world. In addition, although the percentage of women cabinet ministers has risen in
the last decade, they still constitute only 6.8 per cent of the total.

The UN has recognised the need to improve the status of women in its Secretariat, see Gen-
eral Assembly Resolution A/RES/53/119, 5 February 1999, Resolution on Improvement of
the Status of Women in the Secretariat, 53rd session, which aims to increase the number of
women participating at all levels of the Secretariat. See also Press Release, ECOSOC/5769,
97July 1998, Gender Initiatives at the United Nations Fall Short due to Lack of Commitment
at the Management Level, Economic and Social Council Told. For discussion of this issue,
see United Nations Office at Vienna Centre for Social Development and Humanitarian
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a role for women in decision making at all levels, calling upon states
‘to establish mechanisms for tripartism and social dialogue with all civil
society groups, including women and youth, and to demonstrate their
political will, commitment and positive attitude to social dialogue’** In
addition, states should

take special measures to promote the participation of women in politi-
cal decision-making, particularly in governments, Inter-African organisa-
tions, in national delegations participating in African meetings including
meetings relating to peace and development process; enhance the status
of women and build human and financial capacities of departments in
charge of the promotion of women at all levels to enable them ensure the
implementation and follow-up of the African and Global Platforms for
Action.”

Participation in decision making on conflicts

The need to increase the participation of women has been most notable
in respect of decision making on conflict situations.”® Despite their dif-
fering experiences, women are rarely involved in determining any of
the decisions about war, security or peace, participating little in polit-
ical decision making and rarely taking part in the fighting and the con-
flict in a physical sense.”” The OAU has also recognised this on several

Affairs, Women in Politics and Decision-Making in the Late Twentieth Century (Dordrecht:
Martinus Nijhoff, 1992).

24 Decision on the Report of the Secretary General on the Twenty-Third Ordinary Session
of the OAU Labour and Social Affairs Commission (CM/2174(LXXII)), CM/Dec.535
(LXXII), para. 3.

% Decision on the Progress Report of the Secretary General on the Efforts Deployed Towards
Mainstreaming African Women’s Concerns into Peace and Sustainable Development
Processes Doc.CM/2117(LXX)), CM/Dec.469(LXX).

26 Mikell notes that conflict in 1980s and 1990s led to greater debate on women’s rights in
general as a result of the impact on their rights, G. Mikell, ‘African Women’s Rights in the
Context of Systemic Conflict, ASIL Proceedings 89 (1995) 490-500, at 490-91.

%7 “Women’s Role in the Peace Process: An African Perspective), Working paper ECA/
OAU/AH.EGM/WLFP/96/2 in Women and the Peace Process: Perspectives from Africa
Women Leadership Forum on Peace, Ad-hoc Expert Group Meeting, Johannesburg, South
Africa, 4-8 November 1996 (Addis Ababa: UNECA/African Centre for Women, 1996);
Press Release GA/SHC/3525, 13 October 1999, Armed Conflict Worsens Plight of Women
say Third Committee; Press Release GA/SHC/3475, 15 October 1998, Plight of Women in
Armed Conflict and Foreign Occupation Stressed as Third Committee Continues Debate
on Advancement of Women; United Nations General Assembly Declaration on Protection
of Women and Children in Emergencies and Armed Conflict, Resolution 3318(XXIX),
14 December 1974. See also C. Niarchos, ‘Women, War and Rape: Challenges Facing the
International Tribunal for the Former Yugoslavia’, HRQ 17 (1995) 659-90; T. A. Northrup,
‘Personal Security, Political Security: The Relationship among Conceptions of Gender,
War and Peace’, Research in Social Movements, Conflict and Change, 12 (1990) 267-99;
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occasions.”® Even where they have been involved, most decisions relating
to conflict not only do not involve women but also, and perhaps as a
result of this, take no account of gender issues.”” Others have attributed
the neglect to the public—private divide that underlies international law
as well as cultural and religious traditions within society.”’

The OAU itself has adopted a number of solutions to this paucity of
women in decision making regarding conflicts, the majority of which
relate to the need to increase women’s participation through an increase
in the numbers of women in its own organs and mechanisms. It has
thus recommended that more women should be included in the observer
teams sent to study conflict situations; there should be more women
special envoys; more women should be involved in election-monitoring

missions; and women ‘should form at least half of all peace negotiations

panels’’!

It has also recommended that women should be ‘encouraged to par-
ticipate in decision-making processes at all levels as well as on military
issues, with special accent on participation in decision-making at the

J. H. Stiehm, ‘Men and Women and Peacekeeping: A Research Note’, International Peace-
keeping2(4) (1995) 564-9; M. Barron, ‘When the Soldiers Come Home: A Gender Analysis
of the Reintegration of Demobilised Soldiers, Mozambique 1994-6" (MA thesis, University
of East Anglia, 1996); see also A. Ager, W. Ager and L. Long, ‘The Differential Experience
of Mozambican Refugee Women and Men’, Journal of Refugee Studies 8 (1995) 265—87.

28 See Report of the Secretary General on the Twenty-Second Ordinary Session of the OAU
Labour and Social Affairs Commission, CM/2112(LXX), considering the Report of the
Secretary General on the Role and Contribution of Women to Peace-Making, Peace-
Building and Socio-Economic Development in Africa (Doc.LSC/8(XXII)), para. 83. See
also Lessons from a Decade of Conflicts: Prospects of Peace and Security by the Year
2000. A Presentation by His Excellency Salim Ahmed Salim, Secretary General, Confer-
ence of African Ministers of Planning and UNDP Resident Representatives, 31 January—
2 February, Ouagadougou, at 24: “The major victims of conflicts in Africa are women and
children.

2 See E. Z. Berg, ‘Gendering Conflict Resolution’, Peace and Change 19(4) (1994) 325-48;
B. Byrne, ‘Towards a Gendered Understanding of Conflict, IDS Bulletin, 27(3) (1996)
31-40; S. R. Dunbar, ‘Role of Women in Decision-Making in the Peace Process, in
S. Wolte (ed.), Human Rights Violations against Women during War and Conflict (Geneva:
Women’s International League for Peace and Freedom, 1997) 12-18;]. Gardam, ‘The Law of
Armed Conflict: A Gendered Regime?’, in D. Dallmeyer (ed.), Reconceiving Reality: Women
and International Law (Washington, DC: American Society of International Law, 1993)
171-93; S. Wali, ‘Women in Conditions of War and Peace: Challenges and Dilemmas),
in M. Schuler (ed.), From Basic Needs to Basic Rights: Women’s Claim to Human Rights
(Washington, DC: Institute for Women, Law and Development, 1995).

30 See CEDAW Committee, General Recommendation No. 23, Political and Private Life,

Sixteenth Session, 13 January 1997, paras. 8-9; Press Release WOM/961, 12 March 1997,

Status of Women Commission Focus on Women in Power and Decision-Making.

Report of the Secretary General on the Twenty-Second Ordinary Session of the OAU

Labour and Social Affairs Commission, para. 87.

3
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highest levels’ and that ‘military contingents dispatched by member states
include women’*? In addition, there should be a boost to women’s political
decision-making power by ‘governments, political parties, trade unions,
private sector, women’s groups and all other actors’ who should adopt
measures to increase their proportion in decision making, promote qual-
ified women to power at all levels, integrate women’s concerns into actions
on conflict prevention and preventive diplomacy, and increase the number
of women in leadership.’ Further, there should be support for the ‘signif-
icant role of women in conflict resolution and peace-making’’* Women
should ‘get critical mass in ministries and other offices and be represented
at that level in other organisations’;”” there should be incorporation of
women in peace education;*® and states should promote legal literacy
underscoring women’s plight as victims and peacemakers.”” African First
Ladies have also undertaken some role.”

As a further consequence of the impact of conflicts on women, the
OAU has also looked at the position of women as refugees. It has,
for example, recognised the experiences of women as refugees and
internally displaced persons that may bring a different perspective to
resolving conflict situations: ‘As refugees and internally displaced per-
sons, women can play a very important role in conflict resolution,
rehabilitation and peace-building.’* Thus, the approach of the OAU
would also seem to suggest that the inclusion of women is necessary for
peace and cannot be achieved without them. As was stated in the Beijing
Declaration: ‘we are convinced that women’s empowerment and their full
participation on the basis of equality in all spheres of society, including
participation in the decision-making process and access to power, are fun-
damental for the achievement of equality, development and peace’; and
‘local, national, regional and global peace is attainable and is inextricably
linked with the advancement of women, who are a fundamental force for

32 Ibid. 3 Ibid. 3 Ibid. % Ibid. % Ibid. %7 Ibid.

38 Report of the Sixth Ordinary Session of the Committee of Ambassadors and Other Plenipo-
tentiaries, Amb/Cttee/Rpt(VI) notes among items proposed by states at the Second Meet-
ing of the African First Ladies, proposed by Sudan (Doc.CM/2022(LXVII) Add.2), that the
Sudanese representative ‘emphasised the important role African First Ladies took upon
themselves to play in search of peace and political stability in the continent and the need for
them to be supported’, para. 144. Then ‘after the presentation some delegations explained
that they were not against such concern by First Ladies which they found commendable,
but their fear was that it should not be institutionalised at the level of the OAU’, para. 145.
The item was withdrawn from the agenda of the Council of Ministers.

Report of the Secretary General on the Twenty-Second Ordinary Session of the OAU
Labour and Social Affairs Commission, para. 11.

39
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leadership, conflict resolution and the promotion of lasting peace at all
levels’*

Participation in decision making on development

The other area where the OAU/AU has focused on increasing women’s
participation is in respect of development. The OAU has called on states
to ensure that not only are women involved in the development process
but that they are central to the development of Africa as a whole.*! In
this respect it has said that ‘the role of women in development must be
taken seriously into account in development planning and in the disburse-
ment of resources, both as contributors to and beneficiaries of develop-
ment efforts’*” States have been required to promote ‘the integration of
women in development, as an integral part of their national development
programmes’,*’ through the adoption of instruments from the ILO and
‘other international conventions and recommendations pertaining to the
promotion of socio-economic development of women’.** States are also
called on to set up national mechanisms ‘in the form of ministries or
other institutions charged with implementing the different strategies on
the advancement of women adopted by the supreme bodies of the OAU,
if they have not already done so) ratify CEDAW and ‘to intensify the
training programmes, through the introduction of new techniques and
appropriate technology concerning women as well as their functional

A

o

Beijing Declaration, paras. 13 and 18 respectively. It was therefore essential ‘to increase the
participation of women in conflict resolution at decision-making levels . . . and integrate a
gender perspective in the resolution of armed or other conflicts . . . and ensure that bodies
are able to address gender issues properly, UN, Report of the Fourth World Conference
on Women, Beijing, 4-15 September 1995, Doc.A/CONF.177/20, at 61.
Introductory Note of the Secretary General to the Seventy-Fourth Ordinary Session of
the Council of Ministers, at 95-6. Further, in a 1995 African Plan of Action on Women
the AHSG noted Articles 13(3) and 19 of the ACHPR and that ‘women’s empowerment
is the key to development’, and reaffirmed ‘that there is both economic value and social
justice in investing in the improvement of the health of African women’, Declaration on
the African Plan of Action Concerning the Situation of Women in Africa in the Context
of Family Health, AHG/Dec.1(XXXI).
Africa’s Priority Programme for Economic Recovery 1986-1990, includes the Lagos Plan
of Action and the Final Act of Lagos: Evaluation and Measures for Accelerated Implemen-
tation, para. 49.
4 Resolution on Integration of Women in Development in Africa, CM/Res.714(XXXII),
para. 4.
4 Tbid., paras. 6-7.

4

4

)



142 HUMAN RIGHTS IN AFRICA

literacy; take the necessary steps to prepare the participation of women
in the decision-making process on all levels’*’

NEPAD pays some attention to women in its provisions. It thus com-
mits itself to ‘promoting the role of women in social and economic devel-
opment by reinforcing their capacity in the domains of education and
training; by developing revenue-generating activities through access to
credit; and by assuring their participation in the political and economic
life of African countries’*® In addition, one of its long-term aims is to
‘promote the role of women in all activities’*” Benchmarks include ‘to
make progress towards gender equality and empowering women by elim-
inating gender disparities in the enrolment in primary and secondary
education by 2005’;*® and ‘to give special attention to the reduction of
poverty among women’* through establishing ‘a gender task team to
ensure that the specific issues faced by poor women are addressed in the
poverty reduction strategies of the New Partnership for Africa’s Devel-
opment.”® In terms of agriculture it aimed to ‘improve the productiv-
ity of agriculture, with particular attention to small-scale and women
farmers; . . . Enhance agricultural credit and financing schemes, and
improve access to credit by small-scale and women farmers’.”! It also
intended to ‘strengthen and encourage the growth of micro-, small and
medium-scale industries through appropriate technical support from
service institutions and civil society, and improve access to capital by

45 Resolution on the Integration of Women in Development, CM/Res.1215(L), paras. 1-4.
States should
promote the integration of women in the economic development process by facil-
itating their autonomy and their access to resources (land, capital) and technology
by making economic, social and cultural policy conducive to sustainable devel-
opment . . . provide women with access to education, health and all the services
which would enable them to maximize their capacities to attain full integration in
development processes, eliminate all forms of violence against women, increase the
participation of women in conflict resolution and protect them in international
armed conflicts, mobilise all media resources to promote awareness amongst men
and women of their responsibilities with regard to the establishment of equal-
ity, development and peace, and develop mechanisms at all levels to monitor the
promotion of women and their integration in development.
Resolution on the Preparation of the Fourth World Conference on Women
(Beijing 1995), CM/Res.1550(1LX).
See also Resolution on the Fifth African Regional Conference on Women and the African
Platform for Action, CM/Res.1602(LXII).
46 New Partnership for Africa’s Development, October 2001, para. 49.
47 Tbid., para. 67. 48 Ibid., para. 68. 4 1bid., para. 115. 50 Ibid., para. 116.
51 Tbid., para. 154.
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strengthening microfinancing schemes, with particular attention to
women entrepreneurs’.”’

The Declaration on Democracy, Political and Economic Corporate
Governance under NEPAD*? reaffirms states’ commitment to various
international documents including CEDAW and recognises the particu-
lar impact of conflicts on women, among others.”* Tt also reiterated that
women had a central role to play in democracy, good governance and
economic reconstruction and therefore ‘we accept it as a binding obliga-
tion to ensure that women have every opportunity to contribute on terms
of full equality to political and socio-economic development in all our
countries’”” It also committed to ‘work with renewed vigour to ensure
gender equality and ensure their full and effective integration of women
in political and socioeconomic development’.”®

However, the real extent of the OAU/AU’s commitment in this regard
is questionable when one considers the lack of involvement of women in
the actual process of developing NEPAD.”’

No formal role has been reserved for women in the emerging implementa-
tion framework for NEPAD. The reference to women, albeit, eight times in
very general terms in the latest version of the document are mainly linked
to NEPAD’s limited plans for women. Women should not only be recipi-
ents of NEPAD’s generosity but active participants in its development and
decision making, the gender factor should be [the] cross cutting theme for
this and any other such initiative. The structure and language of NEPAD
is a reflection of the patriarchal nature of African society that encourages
little or no female participation in its evolution.”®

Further, the lack of real attention to the position of rural women,” for
example, suggests that any commitment may not be as strong as had been
hoped. It is debatable, therefore, whether the OAU/AU in general has

52 Tbid., para. 164.

5% Declaration on Democracy, Political and Economic Corporate Governance, AHG/235
(XXXVIII), Annex I.

54 Tbid., paras. 3 and 10. % Tbid., para. 11. % Tbid., para. 22.

57 On the other hand, however, NEPAD has been criticised from all angles for its top-down
approach and the AU is at present trying to rectify this by calling on states to ensure
popularisation at the domestic and local levels.

58 T. Ige, NEPAD and African Women: Mechanism for Engagement Input and Ownership’,
http://www.unesco.org/women/NEPAD/tokunbo.htm.

5 C.I. Nyamu, ‘Rural Women in Kenya and the Legitimacy of Human Rights Discourse and
Institutions’, in Quashigah and Okafor (eds.), Legitimate Governance in Africa 263-308,
at 303.
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spent sufficient time on the most vulnerable and neglected women, in
particular those living rurally.®” While the OAU/AU has recognised the
link between poverty and rural areas,’' “the essential role played by women
in African economies and in food production’’ and the importance of
their participation in this respect,®” the attention to these women has been
very limited.**

Reasons for focusing on participation

There are several reasons given by the OAU for the need to increase the
participation of women and these have been indicated as follows:

€0 As Nyamu notes, ‘rural women in sub-Saharan Africa are twice removed from the inter-
national human rights system. They are alienated from the system, first, on account
of their sex, and second, on account of their poverty and diminished political power,’
and further that ‘we have to admit the exclusionary nature of rights discourse’, Ibid., at
263—4.

‘Reiterating in this context its commitment to working to create conditions in which rural
women can develop their full potential and thus foster more equitable balanced and viable
development’, Resolution on the Summit on the Economic Promotion of Rural Women
Presented by Senegal, AHG/Res.208(XXVIII), preamble.

Resolution on the World Conference to Review and Appraise the Achievements of the
United Nations Decade for Women: Equality, Development and Peace, CM/Res.1045
(XLIV), preamble. ‘In view of the importance accorded to food self-sufficiency and the
acknowledged role of women in food production in the continent, the pivotal role of
women in this sector must be recognised and encouraged’, Africa’s Priority Programme
for Economic Recovery 1986-1990, includes the Lagos Plan of Action and the Final Act
of Lagos: Evaluation and Measures for Accelerated Implementation, para. 49. See also
Resolution on the Implementation of Strategies Adopted in the Wake of the Sympo-
sium on African Women, Food Self-Sufficiency and the Economic Recovery of Africa,
CM/Res.1358(LIV).

Report of the Sixty-Fourth Ordinary Session of the Council of Ministers, CM/Rpt(LXIV),
para. 103: with regard to the World Food Security Summit, the Council of Ministers
‘further encouraged the participation of women in the World Food Summit in view of
the vital role they play in food production in Africa’ See also Resolution on the Fourth
World Conference on Women and the Global Platform for Action, CM/Res.1669(LXIV),
preamble.

In the Nairobi Forward-Looking Strategies for the Advancement of Women in 1990 it was
noted that ‘women are no more prominent among those making decisions on conflict than
in the past’ and that the issue should be monitored, at 3. The Beijing Platform for Action,
at para. 15, itself admits that ‘popular participation of women in key decision-making
as full and equal partners with men . . . has not yet been achieved’ See also, ‘United
Nations, Women in Power and Decision-Making. Regional Preparatory Meeting on 2000
Review of Implementation of the Beijing Platform for Action, 19-21 January 2000,
paper prepared for the Economic Commission for Europe, J. Lovenduski and J. Regulska,
IPU/FEM/EUR/2000.2; D. K. Conroy, The Global and Regional Situation of Women Top
Civil Servants (Vienna: UNDAW, 1989) EGM/EPPDM/1989/WP.3.
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Women have a legitimate demand to participate in the process of growth
and development, especially given the fact that women are part of soci-
eties that are largely dominated by men and often working on their own
agenda separate from the women . . . Increasing women’s participation
and improving their share in resources, land, employment and income
relative to men should, indeed, be considered both necessary to effect
dramatic change in their economic and social development and therefore
as one way of preventing conflicts. Improving women’s role in develop-
ment has the immediate effect of conflict prevention as it promotes gen-
der equality. Moreover it has also the effect of accelerating the process of
agriculture development, increasing the level of national production and
the supply of food at the national levels. This process, therefore, has the
effect of making development more responsive to human needs. But a
more active role of women in development is only possible in a condition
of peace, security and stability at the national, sub-regional and regional

levels.®

145

This statement and others indicate certain presumptions apparent in the
OAU/AU’s stance. Firstly, there is a presumption that involving women
will promote peace rather than conflict. The OAU has on various occa-
sions linked the role of women in conflict with their role in development
more generally, arguing, for example, that ‘empowering’ women in devel-

opment processes will assist in preventing conflicts:

Considering that women belong to the most vulnerable group in situations
of conflict [it] is logical that women should also be given special focus in all
efforts towards conflict prevention, management or resolution. It is often
said that one of the basic conditions for the realisation of a self-reliant
approach is the self-identification of the development role of women. In
this regard, it is clear that the role of women in development should be
defined largely in the first place by women themselves, both through their
more intensive general social and political involvement and through proper
organisation. Similarly, in a situation of conflict women should also be
allowed to define their specific role in preventing, managing or resolving
a specific conflict situation. Indeed to underestimate the role of women in
this process is tantamount to ignoring a very important variable in conflict

prevention, management and resolution.®

% Lessons from a Decade of Conflicts, at 24.
66 «

The major victims of conflicts in Africa are women and children.” Furthermore, ‘Women

should also be at the centre of building [a] culture of tolerance and in supporting the
democratisation processin Africa. Indeed, the empowering of women is a conflict-reducing

factor which must be seen both in political and socio-economic terms,” ibid.
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The OAU therefore seems to consider the role of women, in theory at least,
as essential to ensuring peace: ‘We believe that youth and women’s com-
mitment and participation can contribute towards creating an enabling
environment which conduces towards a culture of peace and tolerance.”’
Thus, when it was establishing its Women’s Committee on Peace and
Development the OAU noted that this was to recognise ‘the importance
of the role and contribution of women in the promotion of the culture of
peace’.®®

There is also a perception that certain attitudes will result from the
inclusion of women; for example, states have been called on to cut mili-
tary spending and channel this to humanitarian needs and development,
with women identifying areas of greatest need.®” The benefits of collective
action are also something that the OAU seems to envisage women provid-
ing when it notes that ‘because of women’s ability to rally together to solve
common problems, it is important to build upon their collective action by
helping them and their organisations translate their acquired knowledge
into action, using their resource base and capitalising on their social net-
working’’’ The peaceful resolution of disputes and the attainment of non-
violent solutions are also associated with the contribution of women. The
OAU has thus called on states to ‘revise education curricula to shift empha-
sis from war to peace, tolerance and non-violence . . . and for women
and men in the media to recommit themselves to peace education’”’

Various international bodies have stressed the importance of involving
women at the international level’” on the basis that effective debate on

67 Algiers Declaration, AHG/Decl.1(XXXV).

 Decisions Adopted by the Sixty-Sixth Ordinary Session of the Council of Ministers,

CM/Dec.330-363(LXVI), Dec.337 on Report of Secretary General on the Implementa-

tion of the African Platform of Action: Women, Peace and Development.

Report of the Secretary General on the Twenty-Second Ordinary Session of the OAU

Labour and Social Affairs Commission.

70 Ibid., para. 38. 71 1bid., para. 40.

72 See Commission on the Status of Women, Follow-Up to the Fourth World Conference
on Women: Implementation of Strategic Objectives and Action in the Critical Areas of
Concern. Women and Conflict, Forty-Second Session, March 1998, CRP.4, which notes
that governments should

promote a gender balance and gender expertise in all relevant international bodies,
at all times . . .; mainstream a gender perspective into humanitarian responses to
crises and armed conflicts and into post-conflict reconstruction activities; increase
the participation of women in peace-keeping, peace-building, pre and post-conflict
decision-making, preventing conflict, post-conflict resolution and reconstruction.
Further, international and regional intergovernmental institutions should also ‘increase.... .
women’s participation and leadership in decision-making and in preventing conflict . . .
encourage . . . of the participation of more female personnel at all levels, in particular at
senior or high levels of field missions. . . ;... develop and implement innovative strategies

=)
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conflict can only be achieved with the involvement of all actors in society
and a consideration of their roles: ‘Policies developed and decisions made
by men alone reflect only part of human experience and potential. The just
and effective organization of society demands the inclusion and participa-
tion of all its members.””” This is not only necessary for effective analysis
of conflicts but is also an essential requirement for democracy’* and for
ensuring that the international bodies themselves are not discriminatory
in terms of employment.””

Yet the OAU/AU’s reasons for wanting women to participate seem
less to do with this than with a belief that the inclusion of women will
add something different, stressing that they will reflect notions such as
peace, non-violence and collectivity. Thus, implicit within its approach
are certain presumptions about women and what they are and how
they act.

to increase the participation of women in peace-keeping operations’. Note also the role
of other UN bodies: UN ECOSOC, Peace: Women and the Peace Process, Report of the
Secretary-General, Doc.E/CN.6/1993/4, 28 December 1993; UNESCO, Peace: Women in
International Decision-Making. Report of the Secretary-General, Doc.E/CN.6/1995/12,
21 February 1995.
73 CEDAW Committee, General Recommendation No. 23, at para. 13. See also E. Kasmann
and M. Korner, Gender-Aware Approaches to Relief and Rehabilitation: Guidelines (Bonn:
InterAktion, 1996); R. Mabeza-Chimedza, ‘Gender and Environmentally Induced Con-
flict in Sub-Saharan Africa’, in Swiss Peace Foundation, War against Women: The Impact of
Violence on Gender Relations: Report of the Sixth Annual Conference, 16—17 September 1994
(Bern: Swiss Peace Foundation, 1995) 27-32; A. Mama, ‘The Need for Gender Analysis:
A Component on the Prospects for Peace, Recovery and Development in the Horn of
Africa’, in M. Doornbos et al. (eds.), Beyond Conflict in the Horn (The Hague: Institute of
Social Studies, 1992) 72-7; S. McKay, ‘Women’s Voices in Peace Psychology: A Feminist
Agenda’, Peace and Conflict: Journal of Peace Psychology 1(1) (1995) 67-84; S. McKay, ‘Gen-
dering Peace Psychology’, Peace and Conflict: Journal of Peace Psychology 2(2) (1996) 93—
107; J. Mutero (ed.), Looking at Peace through Women’s Eyes (Nairobi: UNIFEM/AFWIC,
1996).
See in general, CEDAW Committee, General Recommendation No. 23; also R. Jacob-
son, ‘Women’s Political Participation: Mozambique’s Democratic Transition, Gender and
Development 3(3) (1995) 29-35.
See H. Charlesworth, ‘Transforming the United Nations Men’s Club: Feminist Futures for
the United Nations’, Transnational Law and Contemporary Problems 4 (1994) 422-54,
at 438—49. See also O. R. Holsti and J. N. Rosenau, ‘The Foreign Policy Beliefs of
Women in Leadership Positions’, Journal of Politics 43 (1981) 326-40; M. Leijenaar, How
to Create a Gender Balance in Political Decision-Making: A Guide to Implementing Poli-
cies for Increasing Participation of Women in Political Decision-Making (Brussels: Euro-
pean Union, 1997); R. Kumari, Women in Decision-Making (London: Vikas Publishing
House, 1997); J. C. Beilstein, ‘Women in Political Decision-Making. Progress Towards a
“Critical Mass™ paper for SADC Regional Parliamentary Seminar, in co-operation with
UNDP, Women in Decision-Making: Empowerment for Action, Cape Town, 5 September
1996.
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Whatisalso interesting from the OAU/AU’s approach is that there seems
to be a suggestion inherent in its statements that the approach likely to be
adopted by women is an ‘African way’. For example: “The OAU can draw
from its pool of Eminent Women who have commutative experience and
in-depth knowledge of African socio-economic and cultural conditions,
for purposes of helping in the resolution of differences between warring
factions, in the African way.”’® Similarly, in the creation of the Women’s
Committee on Peace and Development it was argued that, in the light of
the ‘traditional African way of conciliation’, African women, in particular,
may have an alternative perspective to offer in relation to dealing with
conflicts.”” This is never fully developed or explained by the OAU/AU,
and certainly, the idea that women are synonymous with peace is not one
that is applied just to the African situation.”®

Other rights

It is clearly not sufficient merely to increase the numbers of women
in particular situations, and the OAU/AU has tried to adopt a wider
approach by looking at structures of society and empowerment issues
generally, for example, noting the need to promote the education of girls
and their empowerment in terms of employment: ‘guided by the Charter
of the UN and the UDHR, the African Charter on Human and Peoples;
Rights and the African Charter for Popular Participation in Development,
1990; . . . commends the Ugandan government for the initiative in the
conference and calls on all states to be involved in it. Calls on states to
ensure policy reforms to implement the various OAU and other resolu-
tions ‘on the promotion of girls’ education, empowerment of women and
gender equity’, calling further on states to ratify the African Charter on the
Rights of the Child, UN Convention on the Child and ILO Convention
138 on Minimum Age of Admission to Employment.”” It also called on
states to adopt the Charter on Fundamental Social Rights and Duties of

76 Report of the Secretary General on the Twenty-Second Ordinary Session of the OAU
Labour and Social Affairs Commission, para. 87. Welch notes the portrayal in the ACHPR
of women’s rights as linked to traditional and African values, C. E. Welch, ‘Human Rights
and African Women: A Comparison of Protection under Two Major Treaties, HRQ 15
(1993) 549-74, at 554-5.

77 Working Paper, at 1.

78 See F. Banda, ‘Global Standards: Local Values, International Journal of Law Policy and
Family (2003) 1-27.

79 Draft Resolutions, CM/Draft/Res.1-30(LXIII) Rev.1; Draft Resolution on the African Con-
ference on the Empowerment of Women through Functional Literacy and the Education
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African and Arab Migrant Workers in Europe.®’ The OAU/AU has also
consistently called on African states to ratify CEDAW.*!

It has also spent some time looking at literacy of women and girls
in general, convening conferences on the issue, for example.®” Thus it
has recognised the education of the girl child ‘as one of the critical issues
requiring policy intervention at all levels, and prerequisite for the achieve-
ment of such goals’, expressly linking this with rights under the ACHPR,
CEDAW and being ‘guided by’ the UN Charter, UDHR and the African
Charter on Popular Participation in Development. The Secretary Gen-
eral has also assisted states to draw up ‘joint regional gender responsive
programmes’.*

The health of women has also had some attention.** The OAU has
required states to adopt legislative and administrative measures to pro-
tect the rights of women® as well as adopting strategies to consider gen-
der issues.® In the process of considering a Convention on Harmful and
Traditional Practices,®” the OAU also ‘urged Member States to re-commit
themselves to constantly improve women’s conditions, eradicate all tra-
ditional practices that are detrimental to their health and progress, and to
give greater importance to gender balance in all sectors of development, in
conformity with the African and Global Platforms for Action’®® It would

of the Girl Child, DM/Draft/Res.19(LXIII) Rev.1; Resolution on the Thirteenth Ordinary
Session of the OAU Labour Commission, CM/Res.1298(LII).

Report of the Secretary General on the Twenty-First Session of the OAU Labour and Social
Affairs Commission Doc.CM/2975(LXVIII), CM/Dec.419(LXVIII), para. 10.

Resolution on the Preparation Meeting of the World Conference to Review and Appraise
the Achievements of the UN Decade for Women, CM/Res.991(XLII).

African Conference on the Empowerment of Women through Functional Literacy and
the Education of the Girl Child in 1996, Resolution on the African Conference on the
Empowerment of Women through Functional Literacy and the Education of the Girl
Child, CM/Res.1641(LXIII).

Introductory Note of the Secretary General to the Seventy-Fourth Ordinary Session of the
Council of Ministers, at 78.

84 African Forum on Adolescent Reproductive Health (Doc.CM/1999(LXVI) ADD.3),
CM/Res.339(LXVI), paras. (d) and (e).

For example, the Council of Ministers has asked states to ‘consider as crime the issue
of trafficking in children and women and to this end take appropriate legislative and
administrative measures, CM/OAU/AEC/REGL.1(IX).

For example, the Council of Ministers has also called on states to ‘adopt strategies to extend
social security and protection based on [the] economic, social and political context of each
country and respect gender equality in social security issues’, ibid.

See below.

Report of the Secretary General on the Twenty-First Session of the OAU Labour and Social
Affairs Commission Doc.CM/2975(LXVIII), CM/Dec.419(LXVIII), paras. 4 and 5.
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be useful, however, to stress this aspect further, particularly when some
courts have applied human rights standards in cases involving women,
upholding their internationally recognised rights above customary law.*
There has been some attention to the impact of HIV/AIDS on women, for
example, stressing the need to ensure that information was given about
the disease; education on family planning, particularly to women; that a
care plan is drawn up; and that ministers of health, labour, education and
social affairs should play a role.”

In a 1995 African Plan of Action on Women the AHSG stressed the
need to ‘mobilize political will and commitment to ensure compliance
with the UN Convention on the Rights of the Child and the African
Charter on the Rights and Welfare of the Child’, noting discrimination in
education, access to food and health, and suggesting compulsory educa-
tion or affirmative action policies in schools. It also noted ‘labour saving
devices to reduce workload of women and their daughters legislation to
prohibit female genital mutilation and promote education, legislation to
protect against child labour and child abuse, setting a minimum age for
marriage, compulsory and free schooling for girls, sex education, mea-
sures to deal with early and unwanted pregnancy and STDs, measures
to deal with AIDS including education, measures on maternal mortality,
safe motherhood, pregnancy issues, health in general, menopause, mental
health, malaria and violence. In relation to the latter, states should adopt
laws prohibiting it, ensure the punishment of the perpetrators, carry out
campaigns and provide treatment for victims and legal support. The doc-
ument also noted occupational and environmental hazards, and called
for an increase in the number of women in decision-making positions.”!
In the same session in 1995 it adopted the Addis Ababa Declaration on
the Dakar African Platform for Action for Women.’” In this the AHSG
noted that it had critically reviewed the Dakar Platform of Action, noting
its commitment to the UN Charter, UDHR, ICCPR, ICESCR, CEDAW,
ACHPR, Vienna Declaration, UNCRC and African Charter on the Rights
and Welfare of the Child, Declaration on the Right to Development, and
Declaration on the Elimination of Violence against women. The Assem-
bly was also ‘conscious that the total commitment to promote popular

8 For example, see the Tanzanian case of Ephraim v. Pastory, [1990] LRC 757.

%0 Declaration on AIDS Epidemic in Africa, AHG/Decl.1(XXVIII).

91 Plan of Action on Women, AHSG, 1995.

92 Addis Ababa Declaration on the Dakar African Platform for Action for Women, AHG/
Dec.2(XXXI).
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participation cannot be realised without the total and active participation
of women who actually make up over half the population’, and ‘apprecia-
tive of the vital and crucial role of women in an interdependent world’
It also affirmed its conviction that freedoms ‘are legitimate aspirations of
the African women in their right to be effective partners in all spheres of
human endeavour’ The document noted critical areas of concern such
as poverty, access to education and training, role in culture and family,
health, relationship to the environment, involvement in the peace process,
political empowerment, legal and human rights, mainstreaming gender,
communication and arts and girl-child.

Protocol on the Rights of Women in Africa

In July 2003 the Assembly of the AU adopted the Protocol on the Rights
of Women in Africa.”” This document was the result of an extended
process of drafting which took place mostly under the auspices of the
African Commission on Human and Peoples’ Rights. The ACHPR was
seen as providing inadequate protection for women and its Commission
as failing to consider their position.”* As a result, the involvement of the
OAU/AU organs in its development was largely limited to organisation of
the experts’ meetings and approval of the final document. So detached
from the process of creation of this important document was the OAU that
a parallel process took place under its Women’s Unit to draft a Convention
on Harmful and Traditional Practices with the Inter-African Committee
on Harmful and Traditional Practices. When the African Commission on
Human and Peoples’ Rights came to forward its draft Protocol to the OAU
for its consideration and adoption in 1999 the document was sent back
to the Commission along with a request to incorporate the provisions on
harmful and traditional practices. This evidenced the lack of involvement
of the OAU organs in its development and the lack of awareness of what
each was doing.

The Protocol is an interesting document which goes further than
CEDAW in terms of its content. It contains provisions relating to the
elimination of harmful practices including the ‘prohibition, through
legislative measures backed by sanctions, of all forms of female genital

93 Assembly/AU/Dec.14(IT), Draft Decision on the Draft Protocol to the African Charter on
Human and Peoples’ Rights Relating to the Rights of Women.

% Article 18(3) of the ACHPR, however, is broad enough to allow for a more dynamic use
of the Charter to promote and protect the rights of women.
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mutilation’;”> marriage;”® the right to participation in political and
decision-making processes;”’ and protection for women in armed con-
flicts,”® as well as rights to education,” health,'”” employment,'®! food
security'’” and housing.!”’ It is innovative and adds to international stan-
dards in a number of its provisions, for example, on violence, its atten-
tion to armed conflict and female genital mutilation. It is clearly trying
to address specific problems facing women in Africa.

Its enforcement is to take place under the ACHPR organs, the Com-
mission and the Court, once established,'** thus further isolating the role
of the AU. It is important that the AU organs go beyond simply the atten-
tion they have so far shown to the document — namely, ensuring that states
ratify it — to a more meaningful engagement with its provisions.

Mainstreaming

Although the focus of the OAU’s approach to the position of women
has been on the specific areas of conflict, participation and development,
there is some more recent evidence of attempts ‘to mainstream women’s
effective participation and vision within the OAU”!%> Thus, at its 73rd

% Protocol on the Rights of Women in Africa, Article 5(b).

% Including that ‘monogamy is encouraged as the preferred form of marriage and that the
rights of women in marriage and family, including in polygamous marital relationships
are promoted and protected’, ibid., Article 6(c).

97 Article 9. % Article 11. % Article 12. 100 Article 14.

101 Article 13. 102 Article 15. 103 Article 16.

104 Article 26 provides that ‘(1) States parties shall ensure the implementation of this Proto-
col at national level, and in their periodic reports submitted in accordance with Article
62 of the African Charter, indicate the legislative and other measures undertaken for the
full realisation of the rights herein recognised’. Article 27 states: “The African Court on
Human and Peoples’ Rights shall be seized with matters of interpretation arising from
the application or implementation of this Protocol.” Article 32 states: ‘Pending the estab-
lishment of the African Court on Human and Peoples’ Rights, the African Commission
on Human and Peoples’ Rights shall be seized with matters of interpretation arising from
the application and implementation of this Protocol.’

Decision on Women and Gender. The OAU has called for the participation of women
in decision making at the level of the OAU itself, with the Council of Ministers, for
example, urging increased participation of women in its proceedings and the Secretary
General noting efforts he had made to recruit women into the Secretariat, Report of the
Seventy-Third Ordinary Session of the Council of Ministers, paras. 74-5. There is also a
recognition that there should be ‘the effective and equitable participation of women in all
stages leading to the establishment and functioning of the African Union’, Introductory
Note of the Secretary General to the Seventy-Fourth Ordinary Session of the Council of
Ministers, at 64. In its Decision, the Council of Ministers appealed to states ‘to undertake
concrete actions . . . to promote the economic empowerment of women by adopting

105
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Ordinary Session the Council of Ministers noted: ‘Commenting on the
issue of women, gender and development, delegations stressed the need
for programmes to focus specifically on women rather than treat the sub-
ject as an appendage to other subjects.’'” In this respect the Council
recommended that the OAU’s Secretary General ‘in co-operation with
the Executive Secretary of the ECA and other interested international
organisations . . . ensure the convening, on a regular basis, of a Pan-
African Conference of Ministers responsible for Women Matters, aimed
at co-ordinating and mainstreaming women issues into development on
the continent, for a successful implementation of the African and Global
platforms for Action’'’” The OAU has also participated in other confer-
ences aiming to integrate the issue of gender.!*

Further again, at the 74th Session of the Council of Ministers the
Secretary General stated:

We know that gender equality is not an issue of women’s rights but a devel-
opmental issue — because Africa will not develop unless and until all its
human resource potential is unleashed to serve the Continent and this
will not happen unless and until women have assumed their rightful place
alongside men. In this regard, we have increasingly realised that the task
of correcting gender imbalances and the associated systematic distortions
is not an isolated project based task. It is an overarching undertaking that
impinges on all sectors. It therefore requires a coherent strategy of main-
streaming into all activities. The notion of mainstreaming does not justify
an ad hoc approach to addressing Women’s issues. As we embark into the

African Union there is a need for a more coherent strategic planning and

programming at all levels on issues of gender in our societies.'"”’

context-specific micro-credit systems), see Council of Ministers Decision on the Report of
the Secretary General on the Implementation of the African Platform of Action: Women,
Peace and Development (Doc.CM/2016(LXVI)), CM/Dec.337(LXVI), at para. f. In the
same Decision it also called for the Secretary General of the OAU and his equivalent in the
ECA to convene regularly a Pan-African Conference of Ministers Responsible for Women
Matters, ‘aimed at coordinating and mainstreaming women issues into development on
the continent’. In addition, the calls for reducing military spending in place of increasing
attention to social security have been called for, see Working Paper, at i.

Report of the Seventy-Third Ordinary Session of the Council of Ministers, paras. 74-5.
Decisions Adopted by the Sixty-Sixth Ordinary Session of the Council of Ministers,
CM/Dec.330-363(LXVI), Dec.337.

108 Report of the Secretary General on the Activities of the General Secretariat, CM/2058
(LXVIID), part I.

Introductory Note of the Secretary General to the Seventy-Fourth Ordinary Session of
the Council of Ministers, at 95-96. Further, in a 1995 African Plan of Action on Women
the AHSG noted Articles 13(3) and 19 of the ACHPR and that ‘women’s empowerment
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Similar attempts at mainstreaming have been made at the level of the
UN,!'% and has been seen as an important aim of the feminist move-
ment.'!!

The OAU thus aimed to do this through strengthening the capac-
ity of the Women’s Unit within the Secretariat of the OAU ‘in terms
of . .. resources to enable it to carry out the strategies, programmes and
other activities directed towards mainstreaming women’s concerns and
gender issues into the policies, programmes and activities of the General

is the key to development’, and reaffirmed ‘that there is both economic value and social
justice in investing in the improvement of the health of African women’, Declaration on
the African Plan of Action Concerning the Situation of Women in Africa in the Context
of Family Health, AHG/Dec.1(XXXI).

See A. Gallagher, ‘Ending the Marginalization: Strategies for Incorporating Women
into the United Nations Human Rights System, HRQ 19 (1997) 283-333; in gen-
eral, ‘Symposium. Women’s Rights are Human Rights: Selected Articles Dedicated to
Women in the International Human Rights Arena’, Special edition of Brooklyn Jour-
nal of International Law 21 (1996); A. Byrnes, ‘Women, Feminism and International
Human Rights Law — Methodological Myopia, Fundamental Flaws or Meaningful
Marginalization? Some Current Issues’, Australian Yearbook of International Law 12 (1992)
216-23.

In its Resolution Follow-up to the Fourth World Conference on Women and Full
Implementation of the Beijing Declaration and the Platform for Action, Resolution
A/RES/53/120, 10 February 1999, Fifty-Third Session, para. 3, the General Assembly
called on states, the UN and other actors to implement the Platform for Action, particu-
larly ‘by promoting an active and visible policy of mainstreaming a gender perspective atall
levels’ At para. 7 it ‘directs all its committees and bodies, and draws the attention of other
bodies of the UN system to the need to mainstream a gender perspective systematically
into all areas of their work, in particular in such areas as . . . human rights, humanitar-
ian assistance . . . disarmament, peace and security’. This is also recognised by several
instruments, including the UNHCR, Policy on Refugee Women, UN Doc.A/AC.96/754,
20 August 1990, at 1-7; FAO, Peoples’ Participation in Rural Development. The FAO Plan of
Action (Rome: Food and Agriculture Organization, 1992) part 2; Promotion of Equality
in Education and Training. Women and Discrimination based on Race and Exploitation
of the Prostitution of Others and Traffic in Persons, Report of the World Conference
of the United Nations Decade for Women: Equality, Development and Peace, Copen-
hagen, 14-30 July 1980, UN Doc.A/CONF.94/35; Declaration of Mexico on the Equality
of Women and their Contribution to Development and Peace, E/CONFE.66/34 (76.1V.1),
1976; Nairobi Forward-Looking Strategies on the Advancement of Women, ECOSOCC
Resolution 1990/15, 24 May 1990, Annex, para. 84; Vienna Declaration and Programme
of Action, A/CONF.157/23, 12 July 1993, paras. 36—7; Protection of the Rights of Women
in Africa, Resolution AFRM/13 of Regional Meeting for Africa of the World Confer-
ence on Human Rights, Tunis, 2—6 November 1992; Report of the Regional Meeting
for Africa of the World Conference on Human Rights, UN Doc.A/CONF.157/AFRM/14,
A/CONEF.157/PC/57 of 24 November 1992, 18-19, para. 4 of preamble.
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Secretariat and the OAU member states’!'? There has also been some
attempt to screen existing OAU treaties for gender sensitiveness, the Sec-
retary General noting, for example, in respect of the ACHPR that it ‘does
not incorporate the gender component, hoping that the Draft Additional
Protocol on the Rights of Women would rectify this.""> This has had
some success. For example, the OAU Convention on Terrorism preamble
notes: ‘Concerned that the lives of innocent women and children are most
adversely affected by terrorism ...}

In July 2002 the Council of Ministers adopted its important Decision
on Mainstreaming Gender and Women’s Issues in the African Union.
In this it stressed that the Secretary General should continue to ensure
mainstreaming and ‘reaffirms that the gender issue cuts across all the
portfolios of the Commission and welcomes the establishment of a special
unit in the Office of the Chairperson of the Commission to coordinate
all activities and programmes of the Commission relating to gender’.'"”
The results of these deliberations have been that the statutes of all the AU
organs have provisions on gender equality and the need for women to be
nominated and appointed to them,''® which has already achieved some
success.

Yet this tension between mainstreaming and providing women with
specific attention has been reflected in discussions on how best to deal
with gender issues in the structure of the African Commission of the
AU. During discussion of the Rules of Procedure of the Assembly, for

112° A Council of Ministers’ Decision, for example, noted a previous resolution ‘setting out
measures needed to bring about gender equity and create a more egalitarian society,
Decision on the Progress Report of the Secretary General on the Efforts Deployed Towards
Mainstreaming African Women’s Concerns into Peace and Sustainable Development
Processes, Doc.CM/2117(LXX)), CM/Dec.469(LXX).

Introductory Note of the Secretary General to the Seventy-Fourth Ordinary Session of
the Council of Ministers, at 79. The OAU Convention on Refugees is not gender specific
and does not recognise the impact on women specifically. It is also argued that the UN
Convention and Protocol are ‘especially prejudiced against women from non-Western
countries’ as it neglects economic, social and cultural rights and focuses on public aspects
only, and that a well-founded fear of persecution could be said to apply to women in
respect of violation of their economic, social and cultural rights, J. Oloka-Onyango, ‘The
Plight of the Larger Half: Human Rights, Gender Violence and the Legal Status of the
Refugee and Internally Displaced Women in Africa’, Denver Journal of International Law
24 (1996) 349-94, at 350 and 364-5.

OAU Convention on the Prevention and Combating of Terrorism, 21 August 2002,
www.africa-union.org/en/commarchive.asp?Page=2&ID=141.

115 Decision on Mainstreaming Gender. 116 See above.
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example, ‘while some delegations called for the establishment of a port-
folio specifically on gender, other delegations were of the opinion that this
would undermine the delicately crafted compromise regarding the num-
ber of portfolios’'” It was agreed by the meeting that the Unit responsible
for gender be placed in the Office of the AU Commission’s Chairperson
and that ‘all the Commissioners would be responsible for promoting
gender equality in areas falling within their competence; and secondly, that
the primary and ultimate responsibility for promoting gender equality in
the activities of the African Union would rest with the Chairperson
of the Commission who would take all the necessary structural measures
to that effect’.!'®

It was decided that placing the Directorate under the Chairperson
would ensure that gender issues were mainstreamed across the AU
structures.'"”

In the first AU ministerial meeting on human rights special attention
was also paid to the issue of women’s rights. Recommendations adopted by
the meeting included that the Protocol on Women’s Rights be adopted and
ratified, the Gender Directorate be strengthened, a Specialised Technical
Committee on Gender be set up and the Draft Protocol be included ‘as
an integral part of the African human rights’ framework’.!*

Thus, whilst mainstreaming has helped to ensure that there may have
been increased participation of women in the organs of the AU, beyond
this it is difficult to see what is has achieved in practice.

Case study: the Women’s Committee on Peace and Development

Such ideas on the role of women in decision making on development
and conflict have fed directly into the establishment of the Women’s
Committee on Peace and Development. This Committee at first seemed

117 Report of the Special Session of the Council of Ministers on the African Union, 29 July

2002, SP/CM/AU/RPT, at paras. 55-7.
118 Tbid.
19" Article 12(3) of the Statutes of the Commission states: ‘Considering that gender issues
are cross-cutting through all the portfolios of the Commission, a special unit shall be
established in the Office of the Chairperson to coordinate all activities and programmes
of the Commission related to gender issues’
Report of the Meeting of Experts of the First AU Ministerial Conference on Human Rights
in Africa, Kigali, 5-6 May 2003, EXP/CONF/HRA/RPT.(II), para. 59.
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to provide a real opportunity for women to be included in OAU high-level
decision making on conflicts. On closer consideration, however, its cre-
ation may continue to contribute to the marginalisation of women, and
its mandate is so wide as to risk it being little more than a promotional
body.

Asaresult of conferences held in Kampala in 1993'%! and Johannesburg
in 1996'** and of lobbying by organisations in 1997 the OAU created the
Women’s Committee on Peace and Development,'”’ under the auspices
of the OAU and the UN’s Economic Commission for Africa (ECA).'**
Its stated objectives reflected the themes of the preparatory meetings,
namely to ‘ensure and enhance the participation of women in the
decision-making processes relating to peace and development’'?* and to
reflect ‘the importance of the role and contribution of women in the
promotion of the culture of peace’!” Rule 2 of its Terms of Reference
emphasises that the Committee is independent but will work closely with
the OAU Secretary General and the Executive Secretary of the ECA. The
aim of the Committee was to bring ‘women into the mainstream of the
Continent’s efforts aimed at preventing, managing and resolving conflicts
while ensuring the full and active participation of women in decision-
making for sustainable development’.'*’

The opportunity for women to be directly involved in the decisions of
the OAU’s Central Organ appeared, on the one hand, to have been realised
by the creation and stated aims of the Women’s Committee. Several of
the features of the Committee bode well for its achieving this objective.
Its clear advisory role to the OAU and ECA on gender and peace and

121 Kampala Action Plan. Regional Conference on Women and Peace, 22—25 November 1993,
Kampala.

122 Resolution Calling on the OAU to Formalise the African Women’s Committee on Peace,
ECA/OAU/AH.EGM/w1fP/96/8, at 30.

123 Report of the Secretary General on the Implementation of the African Platform of Action:
Women, Peace and Development. This was announced at the fortieth anniversary cele-
brations of the Economic Commission for Africa, April 1998, endorsed by the AHSG,
30th Ordinary Session, in May 1997. It was here in Harare that the Committee adopted
its Terms of Reference and Rules of Procedure.

124 The ECA is a regional arm of the UN, set up in 1958, to deal with cooperation
and integration in Africa. An African Centre for Women has been set up under the
ECA.

125 Rule 1, Terms of Reference and Rules of Procedure, OAU/ECA/AF/WM/PD/6(1).

126 Council of Ministers’ Decision. 127 See Press Release No. 28/98.
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the inclusion of six women from senior government positions'*® in its
Sixteen members,'”’ including five from NGOs'*’ and five individuals
elected on their personal capacity,'’! suggested that its views were to be
taken seriously.

This Committee arguably enabled women to be involved immediately
in high-level decision making on conflicts. On the other hand, however, a
more than cursory glance at the Committee’s Terms of Reference and its
activities so far would appear to suggest that this practical involvement
in the Central Organ is not actually as central to its work as one may
have hoped.

The Committee’s Terms of Reference state that it has a number of
‘missions), including ‘bringing women and a gender perspective into the
mainstream of decision-making in preventing, managing and resolving
conflicts)'?? as well as a number of ‘functions’, such as advising the Secre-
tary General of the OAU and Executive Secretary of the ECA, maintaining
close relations with the OAU’s Conflict Management Centre and the ECA’s
African Centre for Women and defining strategies for and ensuring the
participation of women in all decision making. While these appear to
be focused towards integrating women into OAU decision making itself,
the Committee has been mandated with a series of other tasks as well.
These are: development;'* capacity building;'** resource mobilisation;

128 These individuals are nominated by states: Mme Diallo-Da (Burkina Faso), Mrs
Kachingwe (Zimbabwe), Mme Aslaoui (Algeria), Dr Gadzama (Nigeria), Dr Kazibwe
(Uganda), Mme Missambo (Gabon).

This is the same number of states as sit on the OAU Central Organ and was a deliberate
attempt to reflect this. They are appointed by the Secretary General for a period of three
years, although there are slight variations in this term of office for the initial appointments.
Members of the Committee should represent the five regions of Africa, with four from
West Africa and three each from Central Africa, East Africa, southern Africa and the
north.

Mrs Nzambazamariya, Pro-Femmes (Rwanda), Hon Lewanika, Federation of African
Women for Peace (Zambia), Mrs Diop, FAS (Africa-Wide), Ms Ashenafi, Ethiopian
Women’s Lawyers’ Association (Ethiopia), Ms Elmi, Save Somali Women and Children
(Somalia).

Mrs Perry (Liberia), Mrs Mongella (Tanzania), Ms Pashe (South Africa), Mrs Agrebi
(Tunisia), Mme Avemeka (Central Africa).

132 Rule 3(2)a.

133 <. . harnessing the continent’s human and material resources away from financing
conflicts towards development), Rule 3(2)(b).

‘.. preventing conflicts and promoting a culture of peace and tolerance, justice, human
rights, peaceful resolution of disputes and reconciliation’, Rule 3(2)(c).
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advocacy;'*® monitoring;'*® and networking, as well as creating strategies

for dealing with the debt burden; lobbying to reduce military expenditure;
working with refugee agencies and international bodies; networking; lob-
bying for gender equality; and mobilising resources for the Women’s Unit
at the OAU.""” Furthermore, the Committee has recently identified as its
priorities: field missions to areas of conflict; the need to include women in
all negotiations; and the need to take concrete action on poverty reduction
and humanitarian issues.'**

This wide mandate could suggest that the OAU is, through the Com-
mittee, in fact displaying a holistic approach to conflict which should be
encouraged. This relationship between conflict and development will be
discussed further below and is something the OAU has also stressed in
other areas. As the name of the Committee (‘Peace and Development’)
and the fact that it is a joint venture between the UN and the ECA sug-
gest, the OAU has affirmed that conflict must be viewed within the con-
text of a wide variety of issues including development, economics and
equality in general: ‘Peace is not only the absence of war, violence and
hostilities at the national and international levels, but also the enjoyment
of economic and social justice, equality and the entire range of human
rights and fundamental freedoms within societies.”'*” As has been argued,
‘gender is a particularly well-suited point of reference for the reconstruc-
tion of the flawed, monocular scheme precisely because it encompasses
vital and often ignored issues . . . It affords a sharp focus.. . . Sex inequality
is a global reality.”!*’

The Committee’s mandate for wider issues and its actual involvement
in the Central Organ need not be mutually exclusive, but there is a danger
of the former risks marginalising the latter. Indeed, the practice of the

135 < .. aimed at giving women a voice at all levels in peace and development issues, and

centred around creating strategies for effecting gender justice’, Rule 3(2)(e).

‘.. keeping track of the performance level of governments, institutions and organizations
vis-a-vis including women’s concerns, a gender perspective as well as the empowerment
of women in all their operations’, Rule 3(2)(f).

137 Rule 4.

138 See interview with Dr Abdelatif at Headquarters of the OAU, September 1999, on file
with author.

Nairobi Forward-Looking Strategies, para. 13. See also B. Byrne, Gender, Conflict and
Development, vols. I and I, Bridge Report Nos. 345 (Brighton: Institute of Development
Studies, 1996).

B. E. Hernandez-Truyol, ‘Women’s Rights as Human Rights, Realities and the Role of
Culture: A Formula for Reform, Brooklyn Journal of International Law 21 (1996) 605-77,
at 613.
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Committee so far in its short history'*! suggests that its focus has been
on the wider aspects of its mandate rather than its role within the Central
Organ. For example, the relationship with the PSC is not yet settled and
although the Committee is to be funded by the OAU Peace Fund which
finances the Conflict Mechanism as a whole,'#* lack of financial resources
for the Committee is already perceived to be a problem.'* The OAU has
sponsored several missions by NGOs, which have included some mem-
bers of the Committee, to monitor elections in Burundi, Liberia, South
Africa and Nigeria, and the Committee itself issued a press release in
February 1999 on the situation in Sierra Leone; but these do not appear
to have been done in conjunction with the Central Organ. The fact that
NGOs can attend its sessions'** and that there is provision for a type of
‘complaints mechanism’'** add to this danger of the Committee becom-
ing more detached from the Central Organ, not integral to its decisions. It
seems that only a small part of its activities is directed towards involving
women in the OAU’s Central Organ itself.

It was promising that despite the secretive and introspective nature
of the Central Organ, it did appear to have opened itself up to this
Women’s Committee. The Committee itself made a presentation at one

141 Meetings have so far been focused on procedural matters such as adopting the Terms
of Reference and Work Programme and electing its Board. See Report of the Secretary
General on the Efforts Made to Take into Account the Concerns of Women and Gender
Issue in the Peace and Sustainable Development Process, CM/2117(LXX). See A. Ngu,
‘Inauguration of African Women’s Committee on Peace and Development), Resolving
Conflicts: OAUConflict Management Bulletin 2(6) (July—August 1998) 29-30. The Com-
mittee elected to their Bureau: Dr Kazibwe as Chair, Ms Perry as First Vice-Chair, Mrs
Mongella as Second Vice-Chair, Mme Diallo-Da as Third Vice-Chair and Mrs Diop as
Secretary. It met again in February, July and November 1999, see ‘Pan-African Confer-
ence for a Culture of Peace’, Resolving Conflicts, OAU Conflict Management Bulletin (Addis
Ababa: Special Edition, May—August, 1999).

$100,000 has been given into its own Special Trust Fund and the Committee is in the

process of opening bank accounts in this respect, see Introductory Note to the Report of

the Secretary General, Council of Ministers Seventy-First Ordinary Session, Addis Ababa,

6—10 March 2000, paras. 268—9. The Committee is financially autonomous.

Although some donations have been received, including from non-African sources, see

Interview with Mrs Teriba at Headquarters of the OAU, September 1999, on file with

author. See also African Women’s Committee on Peace and Development Project Docu-

ment, February 2000, part II: ‘AWCPD’s Budget for Three Years’.

Committee’s Terms of Reference, Rule 8, although the Committee will usually meet in

private, Rule 19.

145 Thid., Rule 41, enables a member of the Committee or NGO ‘which has relations of
co-operation with the Committee or observer status with the Committee’ to approach
the Committee if the complainant has ‘good reason to believe that a situation justifying
intervention by the Committee exists or is about to occur’.
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of the Organ’s meetings and organised or contributed to a number of
meetings.'*® The Committee has also gone on peace missions with the
OAU' and developed some databases'*® and programmes.'*’

During the existence of the OAU this Committee could have played
a key role in enhancing and coordinating the position of women in the
Organization. However, it seemed that it was marginalised and did not
play an active or central role. Now with the establishment of the AU and
its increasing attention to a gender perspective in the statutes and remits
of its organs, the existence of this Committee and its place in the new
Union are open to question.

Under the AU itis intended that the Committee will be revamped under
the Gender Directorate, thus bringing it in from the periphery of the AU
structures at the ECA. There has, however, been no clear indication of
how this will be achieved as yet.

Conclusion

The efforts that the OAU/AU has made with regard to highlighting the
position of women should not be dismissed lightly, and have had some
success in ensuring that women actually sit on their various organs. There
are still, however, some ongoing concerns. These were highlighted in

146 The AWCPD organised, with the African Leadership Forum, a Third Africa Women’s
Forum, Tunis, 22—24 January 2001, to review the role of women in conflict management
and to develop a strategy for their role in peace building. It also held a Consultative
Conference on the Unification of Africa, Tripoli, 19-22 April 2001. The Secretariat of
the Committee has made inputs into the African Development Forum (III) (ADF III)
organised in March 2002 by UNECA, e-mail from Elise Attafuah, AWCPD Secretariat, 4
July 2002.

47 E-mail from Elise Attafuah, AWCPD Secretariat, 4 July 2002.

148 The Committee has developed some databases: African and non-African women’s organ-

isations working for peace in Africa; and one on major conflicts in Africa, ‘to highlight

best practices and specific efforts by women in peacemaking and peace building at local,
regional, national and international levels. The aim is to draw on these experiences to
establish the proposition that women have and can constructively influence peace pro-
cesses when they are given greater decision-making roles at all levels of peace processes,’

‘Most Recent Activities, document attached to e-mail from Elise Attafuah, AWCPD Sec-

retariat, 4 July 2002.

It also developed some programmes on capacity building, ‘in recognition of the Beijing

and Dakar Platforms of Action and United Nations Resolution 1325 and the Nairobi

Forward Looking Strategies for the Advancement of Women which call for the partici-

pation of women in decision-making and peace processes; the protection of women; and

gender mainstreaming into peace initiatives and implementation mechanisms, among
other things’, ‘ibid.
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particular by a meeting in Maputo prior to the AU Summit in July 2003 of
women’s organisations and others, including UNTFEM and SADC, which
resulted in the adoption of the Maputo Declaration on Gender Main-
streaming and the Effective Participation of Women in the African Union.
The Declaration noted various concerns including that the mainstream-
ing process needed to be speeded up; there was no Specialised Technical
Committee on Gender; the Directorate on Women had very few resources;
there was no mechanism for women’s organisations and organs of the AU
to cooperate; the provision in the Pan-African Parliament Protocol for one
representative in five to be a woman was not enough; and there were insuf-
ficient women ambassadors and others accredited to the AU. In addition
not enough was being done to tackle maternal mortality; harmful and
discriminatory practices increased risk of death during pregnancy and
birth, and increased the risk of HIV/AIDS among women; some places
in Africa had had to have GM food dumped on them; there were many
difficulties facing women in agriculture, and women often lacked access
to land; and war and conflict impacted on women.

Participants stressed the need to create an African Union Gender Policy
Declaration and to clarify the status of the African Women’s Committee
on Peace and Development and recommended setting up a mechanism
for high-level discussion between organisations and organs of the AU.

Opverall it is clear that the OAU/AU has taken various initiatives. These
have centred around ensuring participation of women at the international
and national level, particularly in political structures, and in develop-
ing, through its African Commission on Human and Peoples’ Rights, the
Protocol to the African Charter on the Rights of Women in Africa. The
attention to the former by the Addis Ababa organs could suggest that it
sees participation as a panacea for gender equality. This is based on vari-
ous presumptions of the role of women and what their participation can
bring to society. The OAU/AU has so far failed to take a wider view on the
position of women beyond this. The development of the Protocol offers
hope for a more comprehensive approach to the situation of women and
their rights in the continent. However, this has been developed largely on
the periphery of the OAU/AU structures and its enforcement is seen as
falling within the Banjul organs, not those in Addis Ababa. In the pro-
cess, therefore, rather than actually contributing to the mainstreaming of
women’s rights and concerns into the AU, the Protocol could be seen as
further ghettoising them.

One body needs to take responsibility to ensure that the AU organs will
take the Protocol on board in their work.



Children’s rights in the OAU/AU

On paper, it seems that considerable attention hasbeen paid to the position
of children and protection of their rights by the OAU/AU, culminat-
ing in the adoption and eventually coming into force of its own African
Charter on the Rights and Welfare of the Child (ACRWC). This Char-
ter has been said to have been an attempt to instil some element of
‘African’ characteristics into the international standards created by the
UN Convention on the Rights of the Child (UNCRC).! However, whilst
many OAU states ratified the UNCRGC, an insufficient number of ratifica-
tions delayed the coming into force of the OAU Charter. Even when this
had been achieved, the appointment of its Committee was delayed. This
suggests that the commitment to such African values has not been
accompanied by adequate enforcement. In addition, standards and val-
ues formulated outside the Charter framework by the OAU/AU organs
do not appear to have been consolidated into a coherent plan for deal-
ing with the rights of the child in Africa. Further, the overall approach
of the OAU/AU has been criticised for focusing more on the situation of
children and their position in the context of development, rather than their
rights.

Although the OAU organs paid some attention to children, their rights
remained neglected for many years as they were generally not seen to
be within the scope of the African Commission on Human and Peoples’
Rights in Banjul while it awaited the adoption of the additional Charter
on the Child and the appointment of its Committee. Even with the advent
of these new structures the difficulty of funding this new Committee and
the time it is likely to take to ensure full state ratification, and development
of the experience of the Committee, raises questions about the desirabil-
ity of creating new organs on human rights and the OAU’s real commit-
ment to them. There is some hope that the AU organs created under the

! See B. Thompson, ‘Africa’s Charter on Children’s Rights: A Normative Break with Cultural
Traditionalism’, ICLQ 41 (1992) 432—45.
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Constitutive Act, in particular the ACJ, the PSC and ECOSOCC, will have
some remit over children.

Influences on the OAU with respect to the rights of the child

Although the OAU devoted considerable attention to urging states to ratify
the ACRWC? or the UNCRC, the decision to adopt the former document
and give attention to children comes from a variety of factors.

International conferences and other international initiatives

Itis clear that the decision to look at the position of children was prompted
in part by international conferences on the subject in which the OAU
was involved. Various conferences on children’s rights were often fol-
lowed, therefore, by OAU resolutions on issues that were raised during
the debates.’

Thus, in 1979 for the first time the Council of Ministers referred to
children, following on from the UN Declaration on the International Year
of the Child adopted by the UN General Assembly* and recommended
for adoption by the AHSG a Declaration on the Rights and Welfare of
the African Child, and for the OAU to ensure full implementation of its
provisions.” The work of the ILO also had an impact on the decision
of the OAU organs to look at the issue of children. The OAU reminded
states of their obligations under ILO instruments and called on them to
ratify those, for example, on child labour.® This helped to develop OAU
standards on this area and child employment in general.” The OAU/AU
was also involved in developing and supporting the African Common
Position on Children.?

[N}

Status of OAU Treaties, Doc.CM/2095(LXIX), CM/Dec.443(LXIX): The OAU urges states
to ratify all treaties, with special attention to the ACRWC and Protocol on the African Court
of Human and Peoples’ Rights.

See, for example, Resolution on the World Summit on Children, AHG/Res.192(XXVI).
UN General Assembly Resolution A/31/169. See also Resolution on the International Con-
ference on Assistance to African Children, CM/Res.1408(LVI), preamble.

Resolution on the International Year of the Child, CM/Res.737(XXXIII) Rev.1; Declaration
on the Rights and Welfare of the African Child, AHG/ST.4(XVI) Rev.1.

Decision on the Report of the Secretary General on the Twenty-Fifth Ordinary Session of
the OAU Labour and Social Affairs Commission/Ministerial Conference on Employment
and Poverty Reduction in Africa, Doc. CM/2262(LXXVI), CM/Dec.671, paras. 4 and 5.
See further below.

This resulted from the Pan-African Forum on the Future of Children in Cairo, 28-31 May
2001, Decision on the Pan-African Forum on the Future of Children, CM/Dec.584(LXXIV).
See Child Trafficking: Africa—Europe Programme. Joint Plan of Action to Combat
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Increase in conflicts

The OAU’s decision to look at children’s rights also came about with
increased recognition of the impact of conflict situations on the continent.
In this regard, it has adopted a number of resolutions relating to children
and conflict’ and in its consideration of conflicts in various African states
noted the vulnerability of children. As a consequence of this, it has also
considered the position of children as refugees.'’

Observer status

The OAU has also been clearly influenced by the activities of NGOs work-
ingin thisarea. Although it only granted observer status to one such organ-
isation, the African Network for the Prevention and Protection Against
Child Abuse and Neglect (ANPPCAN) in 1990,'" the impact of NGOs
on its attention to children’s issues should not be underestimated. As the
drafting of the Charter on the Rights and Welfare of the Child indicated,
and the subsequent work of its Committee so far, NGOs have prompted
the OAU/AU organs to take action, facilitated progress and have main-
tained the pressure on them to implement their ideas.

The African Charter on the Rights and Welfare of the Child

In a 1979 AHSG Declaration on the Rights and Welfare of the Child,'? the
OAU noted the need to consider children’s rights. This was precipitated
further with the 1990 UN conference.'’> While developments were taking

Trafficking in Human Beings, Especially Women and Children, drafted September 2002,

adopted November 2002, Burkina Faso and endorsed April 2003; see also African Common

Position on Child Labour.

For example, Resolution on Peace for Children: Reducing the Effects of Armed Conflicts

on Children and Women in Africa, CM/Res.1292(LII).

Decision on the Report of the Secretary General on the Situation of Refugees, Returnees and

Displaced Persons, Doc. CM/2256 (LXXVI), CM/Dec.667, paras. 1 and 2. The Council of

Ministers, for example, has noted ‘the serious violations of human rights of which refugee

populations particularly children are victims, and further ‘denounces and condemns sex-

ual violence and exploitation of refugee children and demands that the perpetrators of

such acts be brought to justice and punished’. See also ICRC, Continental Conference on

Children in Situations of Armed Conflict, Addis Ababa, 1997.

Resolution on Granting OAU Observer Status to the African Network for the Prevention

and Protection Against Child Abuse and Neglect (ANPPACAN), CM/Res.1293(LII).

Sixteenth session, Monrovia.

13 A. Lloyd, ‘Regional Developments on the Rights and Welfare of Children in Africa: A
General Report on the African Charter on the Rights and Welfare of the Child and the
African Committee of Experts’, http://www.uwe.ac.uk/law/research/acr/report.htm.
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place at the level of the UN to draft a treaty on the rights of the child,
lawyers in Africa were considering ways of adapting these proposals to
the African context as a way of promoting the UN Convention on the
continent. A conference was organised by the NGO ANPPCAN in collab-
oration with UNICEEF to look at children in situations of armed conflict
in Africa in 1987, during which the draft UN Convention was discussed.'*
Given the lack of participation of African states in the UN process, a fur-
ther meeting was organised in May 1988 and a number of issues were
considered which were deemed to be particularly relevant to the African
context. These included children and apartheid; living conditions; female
genital mutilation and unequal treatment of the girl child; lack of partici-
pation of children in local communities; refugee children; responsibilities
of the child; the children of imprisoned mothers; adoption and fostering
by relatives; discrimination; and the definition of the child."> A Commit-
tee of Experts was appointed between the OAU and ANPPCAN to draft a
document for an African Charter on the Rights and Welfare of the Child.
This draft was then submitted to the OAU which adopted it unanimously,
without real debate.'® The consequences of this are that states did not
debate its provisions in full; indeed, many states on viewing the docu-
ment seem to have seen little difference (without analysing it in depth)
between the African instrument and the UNCRC. They thus may well have
seen no reason to adopt the African instrument, or even been aware of its
existence. This may help to explain the difference in ratification success
of both, despite the ACRWC being held up as the African interpretation
on the issue. It took nine years before it came into force,'” after obtaining
the fifteen states’ ratifications necessary to do so.'®

As Lloyd notes, ‘the African Children’s Charter prides itself on its
African perspective on rights, yet was inspired by the trends evident in the
UN system. It was intended to be a complementary mechanism to that
of the UN in order to enhance the enjoyment of the rights of children in
Africa.’"” Yet while it seemed to have been primarily a promotional vehicle

14 Thid. 15 Information from Amanda Lloyd, December 2003.

16 Twenty-Sixth Session AHSG, OAU Doc. CAB/LEG/24.9/49 (1990).

17" A. Lloyd, ‘Evolution of the African Charter on the Rights and Welfare of the Child and the
African Committee of Experts. Raising the Gauntlet) International Journal of Children’s
Rights 10 (2002) 179-98, at 181.

18 ACRWC, Article 47(3).

19 Lloyd, ‘Evolution of the African Charter’, at 182. See also Draft Resolution on the Sig-
nature and Ratification of the African Charter on the Rights and Welfare of the Child,
CM/Draft/Res.13(LXIII) Rev.1.
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for the UNCRC in Africa, the Charter did attempt to add an ‘African’ per-
spective to be defined or accepted.”’

A child is defined in the Charter as anyone under the age of eighteen.”!
The Charter adopts a similar, but slightly higher, standard than that found
elsewhere, in requiring that ‘in all actions concerning the child undertaken
by any person or authority the best interests of the child shall be the
primary consideration’?” The Charter is also very clear and with fewer
limitations than can be found elsewhere on the age issue.”> However, it
has been noted that this does not seem to fit with African culture and
tradition, where childhood is determined not on the basis of years but
other factors.”*

The ACRWC lays out rights of the child including the right to life, which
is broader than that provided for under the UNCRGC;* to a name and

nationality;% freedom of expression, association and thought; conscience

and religion;”” to privacy;”® to education;”’ rights relating to leisure,

recreation and cultural activities;’’ health;®' issues on child labour;*
protection against abuse and torture;* provisions on juvenile justice;*

and maintenance.”” There are provisions on the enjoyment of parental

care and protection;’® protection against harmful social and cultural

practices;”” rights during times of armed conflict which provide greater

protection than the UNCRC;® and rights of refugees.”” Other rights relate

to adoption and separation from parents;*’ protection against apartheid

and discrimination;*' sexual exploitation; drug abuse; trafficking; and

abduction.”” There are specific provisions in the Charter for ‘handi-
capped children’® and those of imprisoned mothers.** Overall, therefore,

20 ‘Emphasis must clearly be placed on the treaties adopted under the aegis of the OAU,

which, by definition, are Africa-specific, Report of the Secretary General on the Status of

OAU Treaties, CM/2122(LXX).

ACRWG, Article 2.

Ibid., Article 4. The UNCRC requires only the best interests to be ‘a consideration’, Lloyd,

‘Evolution of the African Charter’, at 183.

2 M. Gose, ‘The African Charter on the Rights and Welfare of the Child: An Assess-
ment of the Legal Value of its Substantive Provisions by Means of a Direct Compar-
ison to the Convention on the Rights of the Child, Community Law Centre (2002),
http://www.communitylawcentre.org.za/children/publications/african_charter.pdf, at 27.

24 1bid., at 27-8. %5 Article 5; see also Lloyd, ‘Evolution of the African Charter’.

26 Article 6. 27 Articles 7-9. 28 Article 10. 2 Article 11. 30 Article 12.

31 Article 14. 32 Article 15. 33 Article 16. 34 Article 17. 3 Article 18(3).

36 Article 19. 37 Article 21. 38 Article 22. 39 Article 23.

40 Articles 24 and 25. 41 Article 26. 42 Articles 27-9. 43 Article 13.

4 Article 30.
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the Charter in some important respects does build upon international
standards.

Enforcement of the Charter

The Charter establishes an eleven-member Committee to ‘promote and
protect the rights and welfare of the child’*® The members of the Com-
mittee are supposed to be independent and are appointed by the AHSG
on the nomination of states.*” They sit for five years.*® The first members
were appointed in July 2001.* Four individuals were appointed to fill
vacated places at the July 2003 Summit.”” Unlike the African Commission
on Human and Peoples’ Rights, the issue of independence and incom-
patibility of the members of the Committee appears to have been taken
seriously by the AU, due in part to the fact that the provisions in the
Rules of Procedure were much clearer on this point.”! Two members of
the Committee were thus requested by the AU to leave when they changed
positions in their home states which rendered their position as Committee
members incompatible.”?

45 See Amnesty International, The African Charter on the Rights and Welfare of the Child, Al
Index: IOR 63/006/1998, 1 December 1998.

46 Article 32(1).

47 Articles 33-6. See also Rules of Procedure of the African Committee on the Rights and

Welfare of the Child, Article 11(2).

Although this differs slightly in the first round, Article 37.

Mr Rodolphe Soh — Cameroon (four-year term), Mr Dirus Diale Dore — Guinea (two-

year term), Hon. Lady Justice Joyce Aluoch — Kenya (four-year term), Mr Karabo Karabo

Mohau — Lesotho (two-year term), Mr Straton Nsanzabaganwa — Rwanda (four-year

term), Mrs Dior Fall Sow — Senegal (five-year term), Prof. Lullu Tshiwula — South

Africa (four-year term), Mrs Nanitom Motoyam — Chad (four year term), Mrs Suzanne

Aho — Togo (two-year term), Dr Rebecca M. Nyonyintono — Uganda (two-year term) and

Mr Louis Pierre Robert Ahnee — Mauritius (four-year term).

0" Assembly AU/Dec.19(Il), Draft Decision on Appointment of Members of the African

Committee of Experts on the Rights and Welfare of the Child — Doc./EX/CL/58(III).

They were Prof. Peter Onyekwere Ebigbo (Nigeria), Dr Asseffa Bequele (Ethiopia),

Mr Jean Baptiste Zougrana (Burkina Faso) and Ms Nakpa Polo (Togo). There are still

two positions vacant on the Committee, and Chad and Senegal must nominate individu-

als to finish the terms left by the previous members.

The Charter requires that ‘the Committee shall consist of 11 members of high moral

standing, integrity, impartiality and competence in matters of the rights and welfare

of the child. The members of the Committee shall serve in their personal capacity,’

Articles 33(1) and (2).

52 Mrs Nanitom Motoyam from Chad, when she started work for UNICEF; Mrs Dior Fall
Sow of Senegal, when she became a member of the International Criminal Tribunal for
Rwanda. Mrs Suzanne Aho from Togo resigned when she was appointed to a ministerial

4
49
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Although the Chair of the AU Commission is to appoint staff to the

Committee™ and the AU is to be its primary source of funding, it
has already faced financial and logistical constraints in its short history,
causing it to obtain the help of a representative from UNICEF to apply
for funding from outside the AU.”* The OAU/AU has so far only provided
temporary staff to the Committee and no full-time secretary has yet been
appointed,” despite calls for adequate resources to be provided to the
Committee.”® To support implementation of the Charter, it has been
suggested, in addition, that national commissions for child protection be
set up.”’

It is now clear that the Committee has been officially incorporated
under the AU.’® The same procedures as occurred under the OAU appear
to have been followed under the AU, although the Charter has not
been amended to reflect the new organs. The Committee sits under
the Social Affairs Directorate and the relationship between its Direc-
tor, Grace Kalimugogo, and the Chair of the Committee appears to be
positive and AU staff have attended meetings of the Committee. The
Committee reports to the Assembly and Executive Council on an annual
basis and can submit other reports to them.” The Chair of the AU

position, although her term was due to expire shortly anyway. The Rules of Procedure
rather disappointingly require that the state of which the resigned member is a national
should appoint another person in their place, Article 14(4) Rules of Procedure of the
African Committee on the Rights and Welfare of the Child.

53 Rules of Procedure of the African Committee on the Rights and Welfare of the Child,

Article 22.

Lloyd, ‘Regional Developments’.

5 Rules of Procedure of the African Committee on the Rights and Welfare of the Child,
Article 22. Under the OAU it was the Secretary General who appointed the Secretary,
ACRWCG, Article 40; Decision on the Report of the African Committee on the Rights and
Welfare of the Child, AHG/Dec.172(XXXVIII).

% Kigali Declaration, MIN/CONF/HRA/Decl.1(I), para. 18. The NGO Save the Children

has offered support to establish a website and the African Child Forum has also offered to

assist in research activities, although it is not clear whether these offers have been taken
up.

Re OAU Civil Society Conference recommendations, see Introductory Note of the Secretary

General to the Seventy-Fourth. Ordinary Session of the Council of Ministers, at 64; Report

of the Meeting of Experts of the First AU Ministerial Conference on Human Rights in

Africa, Kigali, 5-6 May 2003, EXP/CONF/HRA/RPT.(II), para. 30.

‘The African Commission on Human and Peoples’ Rights and the African Committee of

Experts on Rights and Welfare of the Child shall henceforth operate within the framework

of the African Union’, Decision on the Interim Period, ASS/AU/Dec.1(I), para. xi.

% Rules of Procedure of the African Committee on the Rights and Welfare of the Child,
Article 64.

54
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Commission has a duty to inform the Committee of any matters of interest
to it.%

The Committee has various functions under Article 41 of the ACRWC,
namely:

To promote and protect the rights enshrined in this Charter and in partic-
ular to:

(i) collect and document information, commission inter-disciplinary
assessment of situations on African problems in the fields of the rights
and welfare of the child, organize meetings, encourage national and
local institutions concerned with the rights and welfare of the child,
and where necessary give its views and make recommendations to
Governments;

(ii) formulate and lay down principles and rules aimed at protecting the
rights and welfare of children in Africa;

(iii) cooperate with other African, international and regional Institutions
and organizations concerned with the promotion and protection of
the rights and welfare of the child.

(b) To monitor the implementation and ensure protection of the
rights enshrined in this Charter.

(c) To interpret the provisions of the present Charter at the request of
a State Party, an Institution of the Organization of African Unity
or any other person or Institution recognized by the Organization
of African Unity, or any State Party.

(d) Perform such other task as may be entrusted to it by the Assembly
of Heads of State and Government, Secretary-General of the OAU
and any other organs of the OAU or the United Nations.

In its work the Committee can draw inspiration from other international
and regional documents.®’

Article 43(1) of the ACRWC requires that states submit reports to the
Committee, through the Chairperson of the AU, on ‘measures they have
adopted which give effect to the provisions of this Children’s Charter
and on the progress made in the enjoyment of these rights’ within two
years of entry into force and then every three years. The Guidelines for
Initial Reports of State Parties of the Committee note that the Committee
sees this process as a way of ‘conducting a comprehensive review of the
various measures undertaken to harmonise national law and policy with
the Children’s Charter and to monitor progress’, as well as encouraging

0 Tbid., Article 25. 61 Tbid., Article 46.
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and facilitating ‘popular participation and public scrutiny of government
polices, private sector policies and generally the practices of all the sec-
tors of society towards children’. It is also ‘an ongoing reaffirmation by
states parties of their commitment to respect and ensure observance of the
rights’ in the Charter and ‘the essential vehicle for the establishment of a
meaningful dialogue between the states parties and the African Commit-
tee’.% Reports should include copies of legislation and texts, statistics and
other material, but there will be no translation or reproduction for general
distribution.®® The Guidelines on reporting are separated into a num-
ber of areas including general measures; definition of the child; general
principles; civil rights and freedoms; family environment and alternative
care; health and welfare; education, leisure and cultural activities; special
protection measures; responsibilities of the child; and specific provisions
for the reporting process.®* States that have already submitted reports
to the UN Committee on the Rights of the Child with regard to their
obligations under the UN Convention ‘may use elements of that report
for the report that it submits to the [African] Committee as required by
the [African] Children’s Charter. The report shall, in particular, highlight
the areas of rights that are specific to the children’s Charter.’® Further,
‘the report must specify the action taken by the state party in response
to any recommendations made to it by the Committee and/or the UN
Committee on the Rights of the Child’*®

This may avoid the possibility of states failing to submit reports in ade-
quate time. No states so far have submitted their reports to the Committee.
The Committee must carefully consider the procedure in advance and it
is to be hoped that a timetable for submission proposed by an NGO, the
Institute for Human Rights and Development in Africa, will be used and
followed up by the Committee.

The Committee also has the power to receive communications from
individuals, NGOs, states or other organisations alleging violations of the
provisions of the Charter.®” There is a wide power of investigation on
‘any matter falling within the ambit’ of the Charter.®® The Committee on
the Rights of the Child, however, has yet to consider its procedure. It is
essential in this regard that a clear working relationship is established with

62 Guidelines for Initial Reports of State Parties of the Committee, on file with author,
paras. 3 and 4.

63 Tt is not clear if this relates to the reports themselves or the additional documentation,
Guidelines for Initial Reports of State Parties of the Committee, para. 6.

4 Tbid. % Tbid., Guideline 24. % Tbid., Guideline 25. 67 ACRWGC, Article 44.

8 Tbid., Article 45(1).
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the African Commission on Human and Peoples’ Rights with respect to
its communication procedure. Although the latter has not received any
cases dealing specifically with the rights of the child, some of its decisions
have touched upon violations committed against children.®’

The Committee also has the power to issue general comments and to
undertake investigations and studies.”’ It reports to the Assembly every
two years, with the report being published after the Assembly has consid-
ered it.”!

The Committee adopts a similar approach to the African Commission
on Human and Peoples’ Rights on many aspects of its functioning and
mandate; indeed, thelatter served asa guide for the Committee when it was
formulating its Rules of Procedure.”” Sessions of the Committee should
be held twice a year for two weeks with the power to hold extraordinary
sessions if necessary, at the Headquarters of the AU, although they can be
held elsewhere and indeed have been.”?

The Committee has so far held only three meetings, the first taking
place from 29 April to 3 May 2002 in Addis Ababa, Lloyd noting that
this was delayed due to lack of nominations to the Committee by states,
other work of the OAU and ‘documentation and translation problems’.”*
At the meeting the officers were elected’” and the Rules of Procedure were
considered. The meeting also identified as priorities a number of issues
including armed conflicts, trafficking, child labour, sexual abuse, orphans
and HIV/AIDS, the right to education and the creation of a national plan
for children,’® although it resolved initially to concentrate on increasing
the number of ratifications to the Charter.”” The Committee also decided
to use the Day of the African Child, 16 June, to raise awareness on the

 For example, Communication No. 207/97, Africa Legal Aid v. The Gambia, Fourteenth

Annual Activity Report of the African Commission on Human and Peoples’ Rights, 2000
2001, AHG/222(XXXVI), Addendum.
70 Rules of Procedure of the African Committee on the Rights and Welfare of the Child,
Articles 73, 74 and 77.
Ibid., Article 45(2) and (3). The first report of the Committee was submitted in Durban
at the Summit in July 2002 and discussed by the Assembly, AHG/Dec 172(XXXVIII).
Rules of Procedure of the African Committee. See Lloyd, ‘Regional Developments’.
Articles 2, 3 and 4. The second session was held in Nairobi, for example.
Lloyd, ‘Regional Developments’ See also A. Lloyd, ‘Recent Developments: The First Meet-
ing of the African Committee of Experts on the Rights and Welfare of the Child’ African
Human Rights Law Journal 2(2) (2002) 13-22.
7> The Chair of the Committee is Lady Justice Joyce Aluoch and the Deputy Chair is Mr
Rodolphe Soh
Lloyd, ‘Regional Developments’ 77 Tbid.
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Charter. The Committee agreed to do several things including contacting
relevant ministries, issuing press statements and addressing AU officials
and participating in events.”®

The second meeting of the Committee took place from 17 to 21
February 2003 in Nairobi, again having been postponed from November
the previous year due to other commitments of the members and other
meetings of the OAU.”” The meeting considered the Rules of Procedure
and also the guidelines for state reporting, as well as reporting on the activ-
ities that had taken place in the inter-sessional period.*” The Committee
also considered its priorities for the 2003—4 period and it was agreed that
a meeting be held with interested partners prior to the next session of the
Committee.®’ Issues were distributed among different members of the
Committee. It was agreed that the Chairperson of the Committee would
write to states reminding them of their obligations on reporting under the
Charter and with the guidelines for their information.*” The third meet-
ing of the Committee took place in November 2003 and discussed, among
other matters, the impact of HIV/AIDS on children, armed conflict and
the eradication of polio.*

NGOs can attend the Committee’s meetings, although as yet there are
no formal requirements for applying for observer status.** At the most
recent meeting of the Committee it stressed the need to be open and
transparent and that it would look to the African Commission on Human
and Peoples’ Rights and its practice to assist in formulating guidelines. A
handful of NGOs have so far attended the meetings, including Amnesty
International, Save the Children, UNICEF, the International Red Cross
and the Institute for Human Rights and Development in Africa.

Themes from the work of the OAU/AU

There is little apparent awareness of various initiatives undertaken by
the OAU organs outside the debate around the Charter on the Rights
of the Child. However, over the years they have adopted a number of

78 Ibid.

79 1bid. See also A. Lloyd, ‘Recent Developments: The Second Ordinary Session of the African
Committee of Experts’, African Human Rights Law Journal 3(2) (2003) 31-48.

80 Lloyd, ‘Regional Developments’ 81 Tbid. 82 Thid.

83 Press Release N0.094/2003, African Committee on Rights and Welfare of the Child.

8 The Charter simply requires that the Committee ‘cooperate with other African, inter-
national and regional Institutions and organizations concerned with the promotion and
protection of the rights and welfare of the child’, Article 42(a)(iii).
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Resolutions and Decisions in this area which are useful and would be
worth building upon by the Committee on the Rights of the Child. Some
of these have appeared already to feed into the Committee’s choice of
priorities so far. They clearly indicate a focus on development and health
matters.®

Link with development

The OAU/AU clearly sees the issue of children from the perspective of
development.®® While this is a positive approach, enabling a holistic atti-
tude to be taken to children, in practice the attention has been more on
their welfare and their situation, rather than their rights per se. Thus, the
focus is often on the development of the continent, rather than the rights
of child: ‘mindful of the fact that in order to ensure the future develop-
ment of the continent, African countries should provide the necessary
resources to promote equitable growth of the African child’®” Recom-
mendations for measures to be taken by states are made with the aim
of ensuring that children can participate and contribute to development
of the African continent: ‘convinced of the need to ensure the welfare of
mothers and children through effective and less expensive actions, with
long lasting effects, so as to guarantee their active participation in the eco-
nomic development efforts of African States’*® Conversely, the OAU/AU
has recognised the impact oflack of development or negative development
policies on the rights of the child:

cognizant of the fact that food health constitutes a vital factor in African
development, concerned about the negative impact of structural adjust-
ment programmes on vulnerable groups such as women and children ...
fully aware of the need to strengthen child survival, protection and
development interventions including immunization and safe motherhood

85 See also opening speech of AU Commissioner for Social Affairs to the 3rd meeting of the
African Committee on the Rights and Welfare of the Child, on file with the author.

86 Resolution on the World Summit on Children.

87 Resolution on Universal Immunization in Africa, AHG/Res.163(XXIII). Further, ‘aware
that well being, in general and good health in particular constitute vital factors in the socio
economic development of Africa; convinced of the need to protect children who are the
future of the continent’, Resolution on the World Summit on Children.

8 Resolution on the Programme of Essential Medicines for Children and their Mothers,
CM/Res.1164(XLVIII). See also Report of the Secretary General on Activities in the Field
of Youth in Africa, OAU/CONF/YOUTH/Doc.2(I). The establishment of the Pan-African
Youth Movement had as its main objective ‘to initiate youth to participate fully in the
development of their continent as future responsible citizens’
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programmes for the sake of both mothers and their children in Africa, aware
of the interaction between child survival, protection and development and
formal as well as informal education and the role of functional literacy in
development.®’

There has been no real discussion on the relationship between NEPAD
and the ACRWGC, other than its inclusion on the agenda of the next Com-
mittee’s meeting. This is despite reference in NEPAD’s Declaration on
Democracy, Political, Economicand Corporate Governance to the African
Charter on the Rights and Welfare of the Child, a recognition of the impact
of conflicts on children®” and that states should enrol all children of school
age in primary schools by 2015”! and reduce infant and child mortality
by two-thirds between 1990 and 2015.* Similarly, despite some, albeit
limited, reference in the CSSDCA process to children,” there has been no
apparent attempt to link this with the other developments in this area.

Health

The OAU/AU has called on states to protect the health of children: “There
can be no socioeconomic development on the continent without the pro-
vision of sound health facilities for our peoples, aware of the fact that this
phenomenon is a result of a very high infant mortality rate, malnutrition,
pre-matured death, chronic health problems and inability to work during
years of active life.”* In this regard it has spent some time convincing states
of the need to improve primary health-care facilities’ and also to establish
immunisation programmes and ‘progress made towards in the universal
vaccination of children’”® It set states some quite specific benchmarks

8 Resolution on the Strategies for the African Child (1990-2000), CM/Res.1230(L),

preamble.

AHG/235(XXXVIII), Annex I, paras. 3(a) and 10.

91 The New Partnership for Africa’s Development (NEPAD), October 2001,
http://www.au2002.gov.za/docs/key_oau/nepad 1.htm.

2 Tbid.

% The CSSDCA Solemn Declaration states that governments should address the phe-
nomenon of child soldiers, ensure enactment of national laws to ‘extend equal opportu-
nities with respect to health, education, employment and other civic rights to all citizens,
especially women and the girl child, CSSDCA Solemn Declaration, AHG/Decl.4(XXXVI),
‘Development), para. n.

94 Resolution on the Immunization of Children in Africa, CM/Res.1301(LII), preamble.

9 Resolution on the Implementation of the African Decade for Child Survival, Protection
and Development, CM/Res.1360(LIV), preamble and paras. 1-4.

% Resolution on the Adoption of the African Charter on the Rights and Welfare of the African
Child, AHG/Res.197(XXVI).
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including ensuring universal immunisation against six diseases by 1990,
reduction of child and maternal mortality rates by 50 per cent at least
by 2000 and also primary health care for women and children by the
mid-1990s.%” In addition, services should be made ‘universally accessible
to all children within the shortest possible time’.”® These services should
include ‘medical care, nutrition, education and other basic services’”’
Unfortunately, it would appear that these targets have not been met.
There has been some attention to the ‘need to drastically reduce the
rate of infant mortality in Africa through an adequate health policy’.!"
Considerable attention has also been paid to the impact of HIV/AIDS
on children and their rights. In this regard the OAU/AU has stressed
prevention as the key issue and called on states to create national pol-
icy frameworks.'’! States should also take measures to advise pregnant
HIV-infected women.'"” There is a recognition of the impact of AIDS on

development and long-term health problems for the child:

realising that the child is the future of the continent but that AIDS will limit
the countries’ efforts to ensure child survival, protect the rights of the child
and provide for an educated cohort particularly with regard to moral and
ethical values, to ensure Africa’s development, recognising that the AIDS
epidemic as well as accompanying opportunistic illness such as tuberculosis
which continues to seriously undermine health and development efforts in
Africa poses immediate and long terms problems for the child in Africa,
exhorts states to take efforts to eradicate the disease.'"”

States have been asked ‘to consider the implementation of sex
education programmes with special emphasis on AIDS in the curricula
of pre-teen schools as an essential part of the AIDS Prevention Educa-
tion programme’.'’* The OAU has also recognised that children and those
suffering from HIV/AIDS can be isolated.'’” In this regard it has recom-
mended that the

97 Resolution on African Child Survival and Development and Universal Immunization in
Africa, CM/Res.1163(XLVIII), para. 9.

% Tbid., preamble. 9 Tbid.

100 Resolution on the Adoption of the African Charter.

101 Tynis Declaration on AIDS and the Child in Africa, AHG/Decl.1(XXX) 1994; Decision

on the Report of the Secretary General on the Twenty-Second Ordinary Session of the

OAU Labour and Social Affairs Commission (Doc.CM/2112(LXX)), CM/Dec.465(LXX).

Tunis Declaration on AIDS. It did not make any specific mention of human rights per se.

103 Resolution on AIDS and the Child in Africa Call for Action, CM/Res.1542(LX).

104 Thid.

105 Report of the Seventy-Third Ordinary Session of the Council of Ministers, CM/Rpt
(LXXIII), para. 77.

102
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situation of HIV/AIDS should be an agenda item in all relevant meet-
ings regarding social and economic affairs; the problems of child labour
and impact of HIV/AIDS need to be strongly linked and programmes to
address these issues coordinated within governments; the problems faced
by children, families and communities are linked to underlying causes that
need to be made explicit in all formal analyses, among them widespread
poverty and armed conflict.'*

Infant mortality is also a specific concern, with the OAU/AU being ‘deeply
concerned at the persistent high rate of infant mortality in a number of
African countries and at the growing population of children under five
suffering from malnutrition on the continent’'’”” States have thus been
required to set up ‘national regional and local follow up mechanisms for
the achievement of the mid-decade goals’, celebrate 16 June as African
Child Day and evaluate the progress made.'’®

Work and child labour

Referring expressly to ILO standards, the OAU/AU has spent some time
considering the issue of child labour.'"” Thus, it has called upon states ‘to
include social protection and work safety areas in their national develop-
ment priorities and facilitate the development of self employment strate-
gies, in collaboration with social partners), also calling on states that had
not yet done so to ratify the ACRWC as well as the ILO Convention 182 on
the Elimination of the Worst Forms of Child Labour.''° It further required
states to ‘include compulsory education, the elimination of child labour as

10

=N

Report of the Secretary General on the Twenty-Second Ordinary Session of the OAU
Labour and Social Affairs Commission, CM/2112(LXX), noted Strategies for Assistance
to Children Isolated by AIDS (Doc.LSC/6b(XXII)), para. 77.

Resolution on Setting up Follow-Up Mechanisms for the Achievement of the Mid-Decade
Goals Emanating from the Consensus of Dakar as well as the Goals set for the Year 2000
Emanating from the World Declaration on Child Survival, Protection and Development
in the 1990s, CM/Res.1533(LX).

Ibid. Resolution on the Follow-Up of the International Conference on Assistance to
African Children (ICAAC), CM/Res.1532(LX), preamble.

Introductory Note to the Report of the Secretary General to the Sixty-Eighth Ordinary
Session of the AHSG and the Thirty-Fourth Ordinary Session of the Council of Ministers,
June 1998, paras. 175 and 177.

Decision on the Report of the Secretary General on the Twenty-Fifth Ordinary Session
of the OAU Labour and Social Affairs Commission/Ministerial Conference on Employ-
ment and Poverty Reduction in Africa, Doc. CM/2262(LXXVI), CM/Dec.671, at paras. 4
and 5.
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well as children in conflict situations and child trafficking in their priority
programmes on children’'!!

It has been recommended that the ‘OAU should collaborate with other
bodies such as IOM, ILO to implement the Programme of Action adopted
by the First African Seminar on Intra-African Migration and the Charter
on the Fundamental Duties and Social Rights of African and Arab Migrant
Workers”!'?

The OAU has endorsed''” the need for an in-depth study on the prob-
lems of child protection and elimination of child labour at national, sub-
regional, regional and continental levels.''*

It has given the impression, on some occasions, however, that child
labour is not prohibited per se, suggesting that a distinction should be
made in the case of those children helping in domestic situations. This
reflects the reality in many African countries where children may head
households. In this regard, however, the OAU/AU has stressed the respon-
sibilities of the child within the family, over and above the potential for
exploitation in terms of performing those tasks:

The issue of child labour should be situated in the social and economic
context of the African continent. Children helping the family in domestic
situations and activities which are part of the socialisation process and
which could be characterised as child work are not the problem. Child
labour is work, paid or unpaid, which deprives the child of an education

and threatens safety, health or morals which is considered as exploitation

of the child, even when employed in family enterprises.''

U1 1hid., para. 6. In a resolution in 1995 on the OAU Labour Commission the Council of
Ministers called on states to ratify the ACRWC as well as the UNCRC and the ILO Conven-
tion on minimum age for admission to employment, Resolution on the Proceedings of
the Eighteenth Ordinary Session of the OAU Labour Commission, CM/Res.1598(LXII),
para. 8. See also Decision on the Report of the Secretary General on the Twenty-Third
Ordinary Session of the OAU Labour and Social Affairs Commission (CM/2174(LXXII)),
CM/Dec.535(LXXII), para. 8. Other ILO Conventions that the OAU/AU has encour-
aged states to ratify include the Convention on Minimum age for Employment, Res-
olution on the Proceedings of the Seventeenth Ordinary Session of the OAU Labour
Commission, CM/Res.1536(LX). See also Regulation, EC/AU/AEC/Regl.(I), paras. 5(d)
and (e).

Report of the Secretary General on the Twenty-Second Ordinary Session, at 1-11.
Recommendations of Arusha Seminar on Protection of Child and Elimination of Child
Labour.

Decision on the Report of the Secretary General on the Twentieth Session of the Labour
and Social Affairs Commission, CM/Dec.335(LXVI).

Report of the Secretary General on the Activities of the General Secretariat, CM/
2058(LXVIII) part I, para. 106.
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On other occasions, outside the family context, however, it has called
on states to implement the ILO Convention banning child labour.''®

There is also a discrepancy with international standards. The ACRWC
defines a child as anyone below the age of eighteen, and the ILO Conven-
tion of 1999 on the Worst Forms of Child Labour calls for its elimination
for those under eighteen, yet the ILO Minimum Age Convention 138
defined child labour as that done by children under fifteen years and
which was hazardous to health or schooling, etc.''” It would seem that
UNICEF and others see access to education as a way of resolving the child
labour problem.''®

Children and conflict

The OAU has recognised the impact conflict can have on the rights of a
child:

noting with concern that as a result of these continuing conflicts, African
children and women continue to suffer and die in disturbingly large num-
bers from causes directly or indirectly related to conflicts; considering the
effects of the widespread externally-supported destabilization of countries
continued practices of forced removal of peoples, and the consequences of
apartheid and Bantustan policies for child survival, health and well being
within the region, concerned about the use of children for military pur-
poses wherever this may occur, aware of the fact that children and women
make up more than 80% of the victims of these armed conflicts through-
out the African continent, reaffirming the legal and moral obligations of
African governments to put an end to the current suffering and deaths
among children and women due to armed conflicts affecting these respec-
tive countries; . . . denounces the use of children for military purposes,
wherever such practices occur.'"’

Conflicts are thus said to negatively impact on the ‘survival and devel-
opment of African children and hence the future of the continent’.'”’

116 Decision on the Report of the Secretary General on the Twenty-Second Ordinary
Session of the OAU Labour and Social Affairs Commission (Doc.CM/2112(LXX)),
CM/Dec.465(LXX); Decision on the ILO Convention on the Banning of the Worst Forms
of Child Labour and Immediate Action for their Elimination, AHG/Dec.139(XXXV).

17 Note also UNCRC, Article 32.

18 S F. Arat, ‘Analysing Child Labour as a Human Rights Issue: Its Causes, Aggravating
Policies and Alternative Proposals, HRQ 24 (2002) 177-204, at 201.

119 Resolution on Peace for Children.

120 Resolution on the Plight of African Children in Situation of Armed Conflicts,
CM/Res.1659(LXIV), Rev.1, preamble.
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Conflicts as the cause of refugee flows has also been recognised in relation
to the impact on children.

But the OAU/AU has also recognised the impact of conflict on children
notonlyas civilians, butalso as combatants.'?! The ACRWC requires states
to respect humanitarian law rules that apply during armed conflicts.'** In
this respect the OAU has called on all warring parties, governments and
others to ‘release child combatants from the army and give them adequate
education and training, rehabilitate them and reintegrate them in civil
society so as to make them once more productive and responsible citizens
of their respective countries, reaffirms that the use of children in armed
conflicts constitutes a violation of their rights and should be considered
as war crimes’.'?® It has asked the Secretary General, NGOs and others to
organise training for members of the armed forces on human rights and
international humanitarian law and for ‘warring parties to pay special
attention to the protection of girls and women’.!?* While the Charter,
therefore, provides a higher degree of protection than under the UNCRC
for child soldiers, it fails to adequately consider those affected by indirect
hostilities.

In 1999 the Council of Ministers decided to set up a Special Committee
on the Situation of Children in Armed Conflicts to consider the conclu-
sions of a conference on the issue.'” This Special Committee!*® ceased
functioning when the African Charter Committee on the Rights of the
Child was created, and handed over its remaining tasks to it.'*”

The OAU had previously called on African states ‘to keep children out
of war situations and to refrain from recruiting children under the age of

121 C. Jesseman, ‘The Protection and Participation Rights of the Child Soldier: An African
and Global Perspective’, African Human Rights Law Journal 1(1) (2001) 140-54, at 140.
Report of the Seventy-Third Ordinary Session of the Council of Ministers, para. 76.

122 Article 22(1).

123 Resolution on the Plight of African Children in Situation of Armed Conflicts, paras. 5-7.

124 Tbid., paras. 8 and 10.

125 Introductory Note of the Secretary General to the Seventy-Fourth Ordinary Session of

the Council of Ministers, at 76.

The Committee was composed of representatives from Burkina Faso, South Africa, Togo,

Uganda and Zimbabwe, and worked with Save the Children and ANPPCAN.

Introductory Note of the Secretary General to the Seventy-Fourth Ordinary Session, at

76. The OAU recommended the establishment of a Special Committee on the Situation of

Children in Armed Conflicts and for the Secretary General to ‘put in place the appropriate

mechanisms in order to set in motion the process of combating this phenomenon in antic-

ipation of the elaboration of an International Convention on this issue’, Decision on the

Report on the African Conference on the Use of Children as Soldiers, CM/Dec.482(LXX).

See also Lloyd, ‘Evolution of the African Charter’, at 189.
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19 in armed conflict or violent activities of any kind whatsoever’.!”® The
OAU/AU has been consistent with international humanitarian law stan-
dards which prohibit recruitment of children under fifteen years old into
the armed forces,'” indeed urging states to ‘adopt and promote norms
in respective countries prohibiting recruitment and use as soldiers, chil-
dren under 18 years of age’,'*’ noting the ACRWC."?! Articles 2 and 22(2)
of the ACRWC provide further that no one under eighteen (definition
of a child) can take a direct part in hostilities or be recruited.'* It has

recognised that this is not respected in practice:

The Secretary General is of the view that laxism on the part of member
states is due, among other things, to negligence and that in a not too distant
future people will mobilise themselves to discharge their duty vis-a-vis the
millions of children of this continent who constitute the active force of
tomorrow and whose conditions should be improved to ensure a better
future.'”

The impact of trafficking in light weapons on the increased involvement of
child soldiers has been recognised, and the OAU/AU has appealed to states
and the international community ‘to assist in the psycho-social rehabil-
itation of children who have been affected by the trafficking, circulation

and the proliferation of light weapons’'**

Conclusions on the work of the OAU/AU

While it cannot be said that the OAU/AU has ignored the position of
children, its approach does not evidence a coherent philosophy and its
rhetoric has not been matched by concrete actions. It would seem that
while the Charter provides that it is the child that holds the right, and takes

128 Resolution on the Plight of African Children in Situation of Armed Conflicts, paras.

5-7.
129 Geneva Convention IV, Article 68(4); Geneva Protocol I, Article 77(5); Geneva Protocol
1L, Article 6(4).
Decision on the Report on the African Conference on the Use of Children as
Soldiers.
B Ibid.
132 Jesseman, ‘Protection and Participation Rights’, at 146.
133 Progress Report of the Secretary General on the Ratification of the African Charter on
the Rights of the Child, CM/2116(LXX), para. 14.
Decision on the Illicit Proliferation, Circulation and Trafficking of Small Arms and Light
Weapons, AHG/ Dec.137(LXX).

130
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an individualist approach to some issues,'*> which has been commended
by many,'*® italso refers to the child asa ‘physically and mentally immature
person who is therefore in need of special safeguards’'”” Related to this
is the central place of the family which is so often raised in the African
context. The ACRWC makes it clear that ‘the family shall be the natural
unit and basis of society. It shall enjoy the protection and support of the
State for its establishment and development.’!*®
The Charter’s provisions on parental responsibility note that

Parents or other persons responsible for the child shall have the primary
responsibility of the upbringing and development of the child and shall
have the duty: (a) to ensure that the best interests of the child are their
basic concern at all times; (b) to secure, within their abilities and financial
capacities, conditions of living necessary to the child’s development; and
(¢) to ensure that domestic discipline is administered with humanity and
in a manner consistent with the inherent dignity of the child.'*’

In this regard there are also duties on the state.'*” Thus, whereas the
UNCRC seems more rooted in the rights of the child, the African

135 For Example, the right to be heard in judicial and other proceedings:
In all judicial or administrative proceedings affecting a child who is capable of
communicating his/her own views, an opportunity shall be provided for the views
of the child to be heard either directly or through an impartial representative as a
party to the proceedings. And those views shall be taken into consideration by the
relevant authority in accordance with the provisions of appropriate law.

ACRWG, Article 4(2)
136 This

is significant considering the fact that children in Africa are not perceived as
autonomous. Children are normally considered to be deficient in their decision-
making capabilities and deserving of protection. Decisions concerning children
are often made by a group of male elders. At most, children are heard indirectly,
e.g., through aunties, uncles or grand parents. Specific guarantees for children’s
participation and their right to privacy are therefore commendable.

D. M. Chirwa, ‘The Merits and Demerits of the African Charter
on the Rights and Welfare of the Child’, International Journal
of Children’s Rights 10 (2002) 157-77, at 160
137 Gose, ‘The African Charter’, at 23—4. 138 Article 18(1). 139 Article 20(1).
140 Article 20(2) reads:
States Parties to the present Charter shall in accordance with their means and
national conditions take all appropriate measures: (a) to assist parents and other
persons responsible for the child and in case of need provide material assistance
and support programmes particularly with regard to nutrition, health, education,
clothing and housing; (b) to assist parents and others responsible for the child
in the performance of child-rearing and ensure the development of institutions
responsible for providing care of children; and (c) to ensure that the children of
working parents are provided with care services and facilities.
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instrument and OAU/AU Resolutions focus more on the welfare of the
extended family.'*!

The OAU/AU has therefore tended not to look at individual rights of the
child or to see them as justiciable, but is more interested in improving the
situation at the institutional level and in focusing on external factors. This
welfare-oriented approach is preferred within the context of the family.'**

While the ACRWC seemed primarily to have been an attempt to pro-
mote the UN Convention in Africa, and although some of the Charter’s
provisions give greater protection,'*’ the adoption of standards such as
‘the best interests of the child’ have been criticised by some as sitting
uncomfortably in the African context. The focus on parental responsibil-
ity and, therefore, authority over the child, makes it ‘difficult to discern
how effect can be given to the specific rights of the child guaranteed by the
Charter and premised on the notion of “the best interests of the child”.'**
Whereas the Charter envisages the ‘best interests’ principle as being pri-
mary, the OAU/AU appears to have focused on other matters around
development and welfare, moving the focus away from the individual
rights of the child.'*

As a result, the approach to the rights of the child has been, as we have
seen, rather ad hoc. Any standards that have been set by the OAU/AU
organs have not yet been linked with the Charter to develop a coherent
whole. This must surely be the task of the new AU. While it seems logi-
cal that this coordination should take place under the newly established
African Committee on the Rights and Welfare of the Child, this Commit-
tee must now consolidate what has been achieved by the previous OAU
organs to develop a consistent approach to policies towards children in
the future. Although the political rhetoric supporting children having
rights may be apparent at the level of the AU, it would appear that the

11 T]oyd, ‘Evolution of the African Charter’. The ‘welfare of the African child is inextricably
bound up with that of its parents and other members of the family, especially the mother,
Declaration on the Rights and Welfare of the African Child, preamble.

Interview with Amanda Lloyd, November 2003.

For example on armed conflict, refugees and marriage, F. Viljoen, ‘Why South Africa
Should Ratify the African Charter on the Rights and Welfare of the Child’, South African
Law Journal 11(6) (1999) 660—4, at 661. There are various provisions in the ACRWC
which stress that inconsistent customs and traditions must give way to the provisions of
the Charter, for example, Article 1(3) reads: ‘Any custom, tradition, cultural or religious
practice thatis inconsistent with the rights, duties and obligations contained in the present
Charter shall to the extent of such inconsistency be discouraged.’

144 Thompson, ‘Africa’s Charter on Children’s Rights} at 439. See also Gose, ‘The African
Charter’, at 26.

Interview with Amanda Lloyd, November 2003.
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Committee and the AU’s Social Affairs Directorate in particular are going
to have to work very hard to elaborate on the fundamental issues under-
lying their resolutions and decisions to appeal to the domestic resistance
that may be faced:

At present it is fair to assert that there is no general culture of children’s
rights in Africa, particularly due to the embryonic nature of the African
Children’s Charter. For some Africans the veryidea of children having rights
is threatening, and there is much misunderstanding about what children’s
rights actually mean. There is, however, eager willingness to promote the
fulfilment of children’s needs. There needs to be a better understanding of
the societal views of children, the idea that children have rights should no

longer be deemed as ‘un-African.”'*

146 A, Lloyd, ‘A Theoretical Analysis of the Reality of Children’s Rights in Africa: An Intro-
duction to the African Charter on the Rights and Welfare of the Child, African Human
Rights Law Journal 2 (2002) 11-32, at 32.



Refugees and human rights

The relationship between human rights and refugee law

Although human rights law generally applies to all individuals, regard-
less of nationality or citizenship, refugees have traditionally been dealt
with via humanitarian law.! Yet the continued separation of the two dis-
ciplines seems untenable: ‘It is no longer possible to interpret or apply
the Refugee Convention without drawing on the text and jurisprudence
of other human rights treaties. Conversely it is not possible to monitor
the implementation of other human rights treaties, where refugees are
concerned, without drawing on the text of the Refugee Convention and
related interpretive conclusions of the UNHCR Executive Committee.”
In addition, there is an increased awareness that perhaps more perma-
nent protection of refugees, returnees and internally displaced persons is
needed, and this is accompanied by increasing reference to human rights
standards.’

! G. Goodwin-Gill, The Refugee in International Law, 2nd edition (Oxford: Oxford University
Press, 1996), at 268. It has been suggested that there may be benefits in avoiding a non-
human rights approach, see B. Gorlick, ‘Human Rights and Refugees: Enhancing Protection
through International Human Rights Law’, Working Paper No. 30, New Issues in Refugee
Research (New York: UNHCR, October 2000) www.unhcr.ch, at 10 and 52.

2 T. Clark and E. Crépeau, ‘Mainstreaming Refugee Rights. The 1951 Refugee Convention
and International Human Rights Law’, NQHR 17(4) (1999) 389-410, at 389.

3 Lawyers’ Committee for Human Rights, African Exodus. Refugee Crisis, Human Rights and
the 1969 OAU Convention (New York: Lawyers’ Committee for Human Rights, 1995), at
39. See also B. Harrell-Bond, Towards the Economic and Social ‘Integration’ of Refugee
Populations in Host Countries in Africa (Muscatine, IA: Stanley Foundation, 2002),
http://reports.stanleyfoundation.org/hrp/HRP02B.pdf, at 4; G. Goodwin-Gill, ‘Interna-
tional Law and Human Rights: Trends Concerning International Migrants and Refugees),
International Migration Review 23(3) (1989) 526-46, at 526; see also Goodwin-Gill, The
Refugee in International Law, at 8; Gorlick, ‘Human Rights and Refugees), at 16; J. Mertus,
‘The State and the Post Cold War Refugee Regime: New Models, New Questions’, Interna-
tional Journal of Refugee Law 10(3) (1998) 321-48, at 335-6; G. Noll and J. Vedsted-Hansen,
‘Non-Communitarians: Refugee and Asylum Policies’, in Alston (ed.), The EU and Human
Rights359-410, at 364; C. J. Harvey, ‘Dissident Voices: Refugees, Human Rights and Asylum
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However, even where human rights laws may provide protection, their
applicability to refugees may not occur in practice as, it is argued, ‘a dis-
proportionate amount of energy and resources tends to be focused on
determining who is a refugee’* Further, ensuring that human rights stan-
dards are actually enforced for the benefit of refugees is problematic and
in this regard the mechanisms available under the human rights treaties
could be used.” Unfortunately the success of the various international and
regional human rights bodies in dealing with refugee issues has been lim-
ited,’ and their approach has been cautious.” The African Commission
on Human and Peoples’ Rights, for example, has only recently started to
pay attention to the issue in its work, despite calls over many years for
greater involvement.® It has been important, therefore, that bodies such
as the UNHCR take a human rights perspective in their work.” In the
same regard, it is therefore essential that the OAU/AU organs dealing with
refugee issues also consider human rights to be integral to their mandate.

Although the OAU/AU has paid some attention to the rights of refugees,
this has been prompted more by other considerations than by the need to
protect the refugees themselves. This has meant a rather ad hoc approach
to their human rights. There are, however, some promising developments
with increased coordination between the UNHCR and the African Com-
mission on Human and Peoples’ Rights. The extent to which the Addis
Ababa organs will be involved in such collaboration is still to be seen.

The legal basis

The creation of the OAU Refugee Convention and reasons
for its adoption

In 1964 the then Commission of Ten on Refugees of the OAU was
mandated to draft a convention on refugees.!’ The decision to draft an

in Europe’, Social and Legal Studies 9(3) (2000) 367-96, at 380. See also UN GA resolution
40/144, December 1985 on the human rights of non-nationals.
4 Gorlick, ‘Human Rights and Refugees), at 6.
5> See Harvey, ‘Dissident Voices) at 379.
For discussion see Gorlick, ‘Human Rights and Refugees’ The right to seek and gain
asylum has been recognised, for example, by Inter-American Commission on Human
Rights: Josephv. Canada,No.27/93, Case 11//092, Annual Report 1993, OEA/Ser.L/V/11.85,
Doc.9; and Haitian Interdictionv. US, Report No. 51/96, Case No. 10.675, 13 March 1997,
Annual Report 1996, at 598.
Clark and Crépeau, ‘Mainstreaming Refugee Rights’, at 403—4.
Oloka-Onyango, ‘The Plight of the Larger Half, at 390-391.
See, for example, UNHCR Executive Committee 1995 and its policy paper, UNHCR and
Human Rights’.
10° AHG/Res.26(I1). See also CM/Res.36(III).
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Africa-specific treaty on refugees was said to have been due to various
factors.!! It was argued that the 1951 UN Convention on Refugees was
European in focus and not suitable for the African situation,'” particularly
as many refugees were seen at that stage as being the result of the fight for
independence. Thus, ‘the African attitude was not so much to broaden
the scope of the Convention but rather to draft a document that would
“cover all aspects of the problems” in Africa’'’ A regional High Commis-
sioner for Refugees was also contemplated, although this was resisted by
the UNHCR, which felt that this would unnecessarily duplicate its pro-
grammes and that the UNHCR should continue to be universal.'* The
UNHCR did assist, however, in drafting the OAU Refugee Convention.'”

The OAU Convention Governing the Specific Aspects of the Refugee
Problem in Africa was finally adopted in 1969,'° entering into force in
1974. Given the lack of travaux préparatoires it has been argued that the
origins of the Convention discussion rely on some articles written shortly
after it was adopted:

This situation has allowed a number of perceptions to ossify about the
Convention that are not correct. Mainly, purposes and motives that it never
pretended to have been attributed to the Convention, and are routinely
affirmed and repeated today as incontrovertible truth. The impression of
an abiding dissatisfaction with the scope of the application of the 1951
Convention as the reason why the Convention came to be elaborated has
taken root in this manner.”

Definition of refugee in the OAU Convention

Despite its background, there was a disparity between what the OAU
Convention could have been, namely a comprehensive document dealing
with all the gaps in refugee protection in Africa, and trying to ensure that
it did not conflict with the UN Convention. The latter model left gaps
that needed to be dealt with by the OAU.'

1 G. Okoth-Obbo, ‘Thirty Years On: A Legal Review of the 1969 OAU Refugee Convention’,
African Yearbook of International Law 8 (2000) 3-70, at 14.

12 P. Weiss, “The Convention of the Organization of African Unity Governing the Specific
Aspects of Refugee Problems in Africa}, Human Rights Journal 3(3) (1970) 449-61.

13°S. A. Aiboni, Protection of Refugees in Africa (Uppsala: Svenska Institutet for Internaionell
Ritt, 1978), at 33. See also G. Loescher, The UNHCR and World Politics. A Perilous Path
(Oxford: Oxford University Press, 2001), at 124-5.

14 T oescher, The UNHCR, at 125. 15 bid.

1610 September 1969, AHSG, CAB/LEG/24.3.

17 Okoth-Obbo, ‘Thirty Years On’, at 11. 18 Tbid., at 24.
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It has been argued that the concept of refugee as defined in the Statute
of the UNHCR'? and UN Convention of 1951%" ‘is not universal and
creates certain problems when it comes to its application to new refugees
from new areas and notably in the Third World’?! One would therefore
have hoped that the OAU Convention would expand and improve on
the existing definitions. From one angle, it has been said that this was
achieved. Article 1 provides that

the term ‘refugee’ shall mean every person who, owing to well-founded fear
of being persecuted for reasons of race, religion, nationality, membership
of a particular social group or political opinion, is outside the country of
his nationality and is unable or, owing to such fear, is unwilling to avail
himself of the protection of that country, or who, not having a nationality
and being outside the country of his former habitual residence as a result
of such events, is unable or, owing to such fear, is unwilling to return to it.
The term ‘refugee’ shall also apply to every person who, owing to external
aggression, occupation, foreign domination or events seriously disturbing
public order in either part or the whole of his country of origin or nation-
ality, is compelled to leave his place of habitual residence in order to seek
refuge in another place outside his country of origin or nationality.

It is therefore clear that ‘individuals and large numbers of people fleeing
public disorder’ are afforded protection under the OAU instrument when
they might not have been under the UN Convention.”” In this way it has
been used to cover those fleeing natural disasters, despite this perhaps
having not been the original intention.”

19 Statute of UNHCR, Article 6, para. B: the UNHCR can deal with any
person who is outside the country of his nationality, or if he has no nationality,
the country of his former habitual residence, because he has or had a well-founded
fear of persecution by reason of his race, religion, nationality or political opinion
and is unable or, because of such fear, is unwilling to avail himself of the protection
of the government of the country of his nationality, or, if he has no nationality to
return to the country of his former habitual residence.

20 UN Convention of 1951, Article 1(a):
As a result of events occurring before 1st January 1951 and owing to well-founded
fear of being persecuted for reasons of race, religion, nationality, membership of a
particular social group or political opinion, is outside the country of his nationality
and is unable or, owing to such fear, is unwilling to avail himself of the protection
of that country or who not having a nationality and being outside the country of
his former habitual residence as a result of such events, is unable or owing to such
fear, is unwilling to return to it.

2L Aiboni, Protection of Refugees, at 30. See also M. J. Schultheis, ‘Refugees in Africa: The

Geopolitics of Forced Displacement’, African Studies Review 32(1) (1989) 3-29, at 8-10.
22 Aiboni, Protection of Refugees, at 35. 2 Naldi, An Analysis, at 83.
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This expanded definition was prompted by the need to protect freedom
fighters and those who were fleeing places under colonial domination.**
The OAU Convention was innovative for a number of other reasons as
well.” Firstly, it referred to the need for states to consider the grant of asy-
lum, although it could not really be said to amount to a right as such.”® Fur-
ther, the non-refoulement principle appears to be absolute, Article 2(2)
reading: ‘No person shall be subjected by a Member State to measures such
as rejection at the frontier, return or expulsion, which would compel him
to return to or remain in a territory where his life, physical integrity or lib-
erty would be threatened for the reasons set out in Article I, paragraphs 1
and 2.” The OAU Refugee Convention also expressly includes reference to
voluntary repatriation, in Article 5.%

However, the definition of a refugee in the OAU Refugee Convention,
it is argued, does not go far enough: it is ‘entirely silent’ on issues of mass
influx?® and the procedure for determining who is a refugee is largely left
to states’ discretion.”” In addition, there is a suggestion that the principle
of non-refoulement can be limited if the individual acts contrary to the
principles of the Convention.” This is also reinforced by Article 3 of the
OAU Convention and Articles 12(4) and (5) of the ACHPR.”'

The OAU Convention on Refugees does not take a strong human rights
approach.’” There is no real mention of the rights of refugees beyond
those discussed above, it does not deal with women and restricts free-
dom of movement and rights of expression and association.”” Although

24 Okoth-Obbo, “Thirty Years On’, at 38. 25 Naldi, An Analysis, at 82.

26 Article 2(1) reads: ‘Member States of the OAU shall use their best endeavours consistent
with their respective legislation to receive refugees and to secure the settlement of those
refugees who, for well-founded reasons, are unable or unwilling to return to their country
of origin or nationality.’

‘Although the subject of numerous UN General Assembly resolutions this principle has
not featured in internationally binding instruments although the OAU Convention is an
exception’, Naldi, An Analysis, at 86.

28 Okoth-Obbo, “Thirty Years On’, at 25.

2 A. C. Helton, The Price of Indifference. Refugees and Humanitarian Action in the New
Century (Oxford: Oxford University Press, 2002), at 164.

Article 1(4)(g) states: ‘This Convention shall cease to apply to any refugee if: . . . he
has seriously infringed the purposes and objectives of this Convention.” See also Oloka-
Onyango, ‘The Plight of the Larger Half, at 374.

Article 12(4) states: ‘A non-national legally admitted in a territory of a State Party to the
present Charter, may only be expelled from it by virtue of a decision taken in accordance
with the law’. Article 12(5) reads: ‘The mass expulsion of non-nationals shall be prohibited.
Mass expulsion shall be that which is aimed at national, racial, ethnic or religious groups’.
See Naldi, An Analysis, at 82.

32 Oloka-Onyango, ‘The Plight of the Larger Half’, at 375. 3 Tbid.
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provisions relating to the quality of life of refugees were found in earlier
drafts of the Convention, they were omitted from the final version.*

Finally, there may well have been a perception that the UNHCR would
provide the enforcement mechanism to the OAU Convention, but the
silence on this issue in the Convention itself perhaps explains why issues
of refugee protection have been left to other bodies to deal with on an ad
hoc basis.

Later development of concepts

As will be seen below, various important statements and development of
standards can be gleaned from the work of the various OAU and now AU
organs. The OAU Convention on Refugees in this regard has always been
referred to, yet so have other international and regional documents. It
cannot be said that there has been any real consistent and comprehensive
attempt to provide an authoritative interpretation of its provisions, and
following on from this, no serious attempt to review the OAU Convention
in the light of present-day realities. Various reasons for this have been
suggested:

Conceived in the womb of the anti-colonial, anti-imperialist zest of the
immediate post-independence period, the Convention has mandated to
generate an aura of home-grown African authenticity which few other
instruments on the continent have been able to match. When it was
adopted, here at last was Africa’s own regulatory framework for its refugees,
conceived and brought to life by Africans themselves. It was, moreover,
also being hailed globally as the example to be followed elsewhere . . .

Hallowed ideologically in the aplomb of a sacred African symbol, the
Convention has essentially been sheltered from the kind of rigorous
inquiry which for instance, the 1951 Convention has had to endure . . .
It is little surprising then, that there has really been no reform-oriented
groundswell around the Convention, even if reform itself is episodically
pointed to.”

Thus, although used rhetorically, and due in part to the lack of integral
enforcement mechanism under the Convention, developments have taken
place outside the Convention framework: ‘It is striking to note the limited
extent to which the OAU Convention has actually and concretely provided
the anchor for refugee dialogue and action in Africa.”*®

34 Okoth-Obbo, ‘Thirty Years On’, at 29. 35 Ibid., at 31. 36 Tbid., at 32.



REFUGEES AND HUMAN RIGHTS 191

A significant conference took place in Arusha in May 1979.°” Rec-
ommendations adopted by the Conference were subsequently adopted
and endorsed by the OAU® and UN.? These included highlighting that
although there was no right to asylum in international law, states should
be encouraged to incorporate this and the principle of non-refoulement
in their national laws. It also affirmed the principles of burden sharing and
voluntary repatriation, although it did stress that amnesty was important
and should be examined further. The Conference considered that refugees
should not be classified as illegal immigrants and expressed concern about
detention and imprisonment measures relating to refugees and the fact
that they are not subject to review and that the basic rights of refugees
should be protected. States should facilitate the movement of refugees,
and refugees should have rights to employment and access to education,
although they in turn have an obligation not to engage in subversive
activities. States were also encouraged to incorporate into national laws
the OAU and UN Conventions and to place them in the wider context of
human rights.

The International Conferences on Assistance to Refugees in Africa,
ICARA Tand ICARAII, expressly linked the refugee problem with human
rights violations*’ and the International Conference on the Plight of
Refugees, Returnees and Displaced Persons in Southern Africa, SARRED,
held in August 1988 by the UN and OAU, resulted in a Declaration and
Plan of Action noting that the refugee situation was a global responsibility
and that asylum should be an international obligation. The conference in
1994 organised by the OAU and UNHCR resulted in the Addis Ababa Rec-
ommendations which further helped to develop standards in this area,*'
and ‘reaffirmed its belief in the continuing validity of the 1969 OAU Con-
vention as the cornerstone of refugee protection and solutions in Africa’*’

Increased reference to the human rights of refugees was made in the
important seminar in Guinea in March 2000. Held in conjunction with

3
3
4
41
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The Pan African Conference on the Situation of Refugees in Africa.
CM/Res.727(XXXIII). 3 GA Resolution 34/61 (1979).

Naldi, An Analysis, at 91-2.

Recommendations of the OAU/UNHCR Symposium on Refugees and Forced Popula-
tion Displacements in Africa, adopted by the OAU/UNHCR Symposium on Refugees
and Forced Population Displacements in Africa, 8—10 September 1994, Addis Ababa. The
Addis Ababa Document is said to carry significant authority as there was a high level of
participation from African states and organisations, G. Okoth-Obbo, ‘The OAU/UNHCR
Symposium on Refugees and Forced Displacements in Africa — A Review Article’, Interna-
tional Journal of Refugee Law (special issue, 1995) 274-99.

Recommendations of the OAU/UNHCR Symposium, Recommendation No. 5.
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the UNHCR this consolidated the OAU’s approach and directed the way
in which it would operate in the future.*’ This conference resulted in
a number of key issues under a Comprehensive Action Plan.** Various
recommendations related to the human rights of refugees, including that
the OAU request its member states to ratify the various conventions on
refugees as well as human rights treaties such as the ACHPR, its Protocol
on the Court and the ACRWC.* It was recommended that the OAU and
UNHCR create a working group to examine changes to the OAU Refugee
Convention, including considering provisions for the oversight of the
Convention,*® with the possibility of adopting an additional protocol to
make the necessary changes.”” The conference also recommended that
the OAU and UNHCR should ‘request asylum countries, which have not
yet done so, to issue refugee identity and travel documents to all refugees,
including refugee women and unaccompanied minors’, including the issu-
ing of provisional documentation to those awaiting asylum decisions,
and identification documents for refugees and asylum seekers.** There
is a specific requirement for non-party states to comply with customary
international law and human rights obligations, in particular the princi-
ple of non-refoulement, ‘the duty to ensure that every refugee or asylum
seeker enjoys basic human rights’*’ and to ‘observe any principles found
in human rights and humanitarian instruments, which provide additional
protection’’” It was at this meeting that the UNHCR was directed to con-
clude a Memorandum of Understanding with the African Commission on
Human and Peoples’ Rights ‘with the aim, inter alia, of strengthening its
monitoring capacity and programme of work with respect to the human
rights of refugees and asylum seekers’.”!

The CSSDCA process also pays some attention to the rights of
refugees,”” noting among the ‘core values’ that the ‘plight of African

43 Report. Special OAU/UNHCR Meeting of Government and Non-Government Technical
Experts on the Thirtieth Anniversary of the 1969 OAU Refugee Convention, Conakry,
27-29 March 2000.

4 Comprehensive Action Plan, adopted by the Special OAU/UNHCR Meeting of Govern-
ment and Non-Government Technical Experts on the Thirtieth Anniversary of the 1969
OAU Refugee Convention, Conakry, 27-29 March 2000, CONF.P/OAU30th/CORE/4-
Rev.1. This has been endorsed by the 72nd Council of Ministers Meeting and the AHSG
37th Summit and is seen as guiding refugee protection on the continent.

45 Action 1. 46 Action 4. 47 Action 2. 48 Action 6. 49 Action 9.

50 Action 10. 51 Action 15.

52 “The problem of refugees and displaced persons constitutes a threat to peace and security
of the continent and its root causes must be addressed), CSSDCA Solemn Declaration,
AHG/Decl.4(XXXVI), para. 10(g).
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refugees and internally displaced persons constitutes a scar on the con-
science of African governments and people,” and giving an undertak-
ing to strengthen protection for refugees.”* Among the key performance
indicators were that all AU states should ratify the OAU Convention on
Refugees and ensure legislative and other measures to implement its pro-
visions by 2003, and for the AU to review the scope of the Convention
by 2005, ensuring strengthening of its oversight mechanisms. In this con-
text states will be required to provide information on ‘the condition of
refugees, the protection of their human rights and mechanisms for miti-
gating the situation of refugees’.”

Perhaps the most hopeful developments for a more integrated approach
to refugees and human rights have come with two recent events. The first
was at the AU Ministerial Conference on Human Rights in Kigali in May
2003, where it was recommended that there be ‘inclusion of human rights
and humanitarian principles, as well as other legal protection measures
in peace agreements in order to facilitate the safe return to, and reinteg-
ration of refugees, returnees and former combatants in their countries of
origin’>® The conference called for mechanisms to be set up to address
the root causes of refugees in Africa, ‘identification, documentation and
dissemination of the best practices regarding refugees, such as allowing
refugees to be integrated into local societies’.”” It was also recommended
that there be collaboration of civil society organisations in promoting and
protecting the rights of refugees,” ‘ensuring that the assistance given to

refugees is directed at making them free and independent}’” ‘promotion

of local capacities of member states hosting refugees’® ‘encouraging the

host countries and countries of origin to cooperate with the UNHCR in

the establishment of tripartite commissions to facilitate the repatriation

of refugees’®!

The resulting Kigali Declaration also stressed that AU organs ‘in the
exercise of their peace building and conflict resolution functions, ensure
the inclusion of human rights, humanitarian principles and other legal

53 Draft Memorandum of Understanding, Ministerial Review Meeting on the Calabashes of

the Conference on Security, Stability, Development and Cooperation in Africa (CSSDCA),
July 2002, Durban, OAU/Civil Society.3(II), Annex, para. I(e).

>4 Ibid., para. II(m).

5 Ibid., para. 3.A.11. These issues are dealt with under the ‘security’ element.

% Report of the Meeting of Experts of the First AU Ministerial Conference on Human Rights
in Africa, Kigali, 5-6 May 2003, EXP/CONF/HRA/RPT.(II), para. 40(1).

57 Ibid., para. 40(5). %8 Tbid., para. 40(6). 59 1bid., para. 40(7).

€0 Tbid., para. 40(8). ¢l Tbid., para. 40(9).
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protection measures in peace agreements, in order to facilitate the vol-
untary repatriation and reintegration of refugees, returnees and former
combatants in their countries of origin’*

However, for the first time the AU identified a body which should have
responsibility to enforce the OAU Refugee Convention, recommending
that the African Commission on Human and Peoples’ Rights have over-
sight on the OAU Convention on refugees and monitor compliance with
it.%’ This places the issue firmly within a human rights field.

This has been consolidated further with the recent development of rela-
tionships between the UNHCR and the African Commission on Human
and Peoples’ Rights. As a result of a series of meetings, one in Harare in
February 1994, another workshop in Dakar in December 1998 organised
by the UNHCR, and the Commission’s 26th Session in Rwanda in Novem-
ber 1999, attended by the UNHCR, an item was added to the agenda of
the African Commission on Human and Peoples’ Rights on refugees.**
A Consultative Meeting was organised between the two organisations on
20-21 March 2003 in Ethiopia. Present at this meeting were members of
the Commission, the UNHCR and the AU’s Head of Division of Human-
itarian Affairs, Refugees and Internally Displaced Persons in its African
Commission. The meeting concluded that ‘refugees are endowed with the
same rights and responsibilities as all other human beings. The specific
rights of refugees are an integral part of human rights and are universal,
indivisible, inter-dependent and inter-related. Where national laws on
refugees are inadequate or non-existent, general human rights law should
therefore be invoked to protect refugees.”®

Among the recommendations from the meeting were that they should
both develop a Memorandum of Understanding and that the Commis-
sion should monitor implementation of the OAU Refugee Convention.®
Further, the African Commission should encourage states to implement
rights domestically; they should focus on both women and children;
and they should promote the Guiding Principles on Internal Displace-
ment of the UN Secretary General’s Representative on this issue. The
Coordinating Committee on Assistance and Protection to Refugees and

62 Kigali Declaration, MIN/CONF/HRA/Decl.1(I), paras. 12—14.

63 Report of the Meeting of Experts of the First AU Ministerial Conference on Human
Rights in Africa, para. 40(2). See also Draft Report of the Consultative Meeting between
the African Commission on Human and Peoples’ Rights and the United Nations High
Commissioner for Refugees, 20-21 March 2003, Addis Ababa (no reference, on file with
author), Conclusions and Recommendations, Annex I, para. 7.

o4 Tbid., at 1. % Ibid., at Annex I, para. 7. %6 Tbid., at Annex 1.
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Internally Displaced Persons under the AU should see how the OAU
Convention could be improved to deal with the situation and ‘should
examine the possibility of promoting the adoption of an annual Decision
by the Summit of Heads of State and Government, dealing with one
specific refugee-related issue of concern to member states of the African
Union’, and should ‘examine the feasibility of promoting the adoption
of a Protocol to the 1969 OAU Refugee Convention which would expand
its scope to cover issues not adequately addressed therein’.®’ It also rec-
ommended that the African Commission on Human and Peoples’ Rights
become a member of the Coordinating Committee on Assistance and
Protection to Refugees and Internally Displaced Persons; the UNHCR and
African Commission build partnerships with the UNHCHR and NGOs;
and that the links between the Conflict Mechanism under the AU and the
African Commission and Court on Human and Peoples’ Rights should
be explored.®®

This Memorandum of Understanding has recently been concluded and
states that the two organisations should cooperate in a number of ways
including in the exchange of information, awareness raising, research and
publications, application and using mechanisms under the Commission,
setting up joint mechanisms for encouraging domestic implementation
and maintaining contact with other organisations.®” They agreed that
each should participate in the meetings of the other, and the secretariats
of each were charged with coordination.”’

OAU mechanisms for dealing with refugees

Up until these developments, however, the OAU had several bodies to deal
with refugee issues, although, as noted above, none of them were created
under the Convention.

Commmission on Refugees

In 1964 the Council of Ministers, having been informed that Rwandan
refugees were becoming ‘a very heavy charge on the countries adjacent

67 Tbid. %8 Tbid.

% Memorandum of Understanding between the African Commission on Human and Peo-
ples’ Rights and the UN High Commissioner for Refugees, no reference, on file with author,
Article 2.

70 Tbid., Article 3.
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to Rwanda’, set up a committee to visit the countries in question.”! This
became the Commission of Ten.”” The Commission was mandated to
consider how to deal with this situation and ‘ways and means of main-
taining refugees in their country of asylum’’” and it visited about twenty-
five refugee camps in Burundi, Uganda and Tanzania.”* At the Council
of Ministers’ July 1964 meeting it was recommended that the Commis-
sion become a permanent body of the OAU.”> The Commission was later
expanded to fifteen,”® and then twenty members.””

The Commission thus became the main policy-making body of the
OAU on refugee issues. It held yearly sessions and the Bureau reported to
its meetings. The Commission has taken missions to states,”® given advice
to governments and could provide emergency financial help to states.””

Given its central position one may have assumed that it would be the
primary enforcement mechanism for the Convention, despite not being
referred to in the Treaty. However, the Commission failed to make an
impact, being criticised for being too politically influenced and for its
lack of action: ‘The extent of the impact of the C15 is clearly limited
by considerations of realpolitik, as well as by the very real constraint of
the “non-interference” clause that still holds considerable sway in Africa
despite the recent examples of interventions.”*

It is perhaps unfortunate, therefore, that this body has survived the
OAU/AU transition under the Directorate of Humanitarian Affairs. It has
already carried out visits to a number of states.?’ The Council at the July

7l Commission on the Problem of Refugees in Africa, CM/Res.36(11).

72 Problem of Refugees in Africa, CM/Res.19(IT).

73 Tbid. 74 Amate, Inside the OAU, at 462. 7> 1bid., at 463.

76 At the 35th Session of the Council of Ministers in 1980, Resolution on the Situation of
Refugees in Africa, CM/Res.814(XXXV). The members were Angola, Cameroon, Mali,
Niger, Nigeria, Senegal, Sudan, Swaziland, Tanzania, Uganda, Zaire, Zambia and Zim-
babwe and two others to be chosen by North African states, Amate, Inside the OAU, at
472-3.

Resolution on Refugees, Returnees and Displaced Persons in Africa, CM/Res.1521(1LX),
para. 10.

78 See, for example, Resolution CM/Res.774(XXXIV) 1980. The Commission was asked by
the Council of Ministers to go to some states to promote burden sharing and see how
serious the problems were there and make recommendations: Resolution on the Situation
of Refugees in Africa, CM/Res.829(XXXVI).

Lawyers’ Committee for Human Rights, African Exodus, at 146-7.

80 Tbid., at 148. See also J. Oloka-Onyango, ‘The Place and Role of the OAU Bureau for
Refugees in the African Refugee Crisis), International Journal of Refugee Law 6 (1994)
34-52, at 39.

Draft Report of the Executive Council, EX/CL/Draft/Rpt(III), para. 78.

77

79
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2003 Summit called for attention to be paid to ‘returnees’.®’ It was also
suggested that consideration be given to setting up a national disasters
committee in the Political Department,* although Ambassador Djinnit
suggested that it would be better placed under humanitarian affairs.** The
UNHCR hope that with improvements to the Coordinating Committee
on Assistance to Refugees (CCAR), the effectiveness of the Commission
can be improved.*

Bureau®®

One of the conferences held, and co-sponsored with the UNHCR, ECA
and others in 1967, on the Legal, Economic and Social Aspects of African
Refugees, led to the setting up of the Bureau for Placement and Education
of African Refugees in 1 March 1968.% Initially it was independent, but
in 1971 was placed under the direction of the Assistant Secretary General
for Political Affairs,*® and in 1974 under the Political Department of the
OAU. That same year the Bureau became the Secretariat to the Com-
mission and to the Coordinating Committee on Assistance to Refugees.®’
The UNHCR has had staff seconded to the Bureau. In the early 1990s
the Bureau was renamed the Bureau for Refugees, Displaced Persons and
Humanitarian Assistance: ‘Conceptually, the successive changes in the
nomenclature of the bureau may reflect a metamorphosing mandate, and
are in part reflective of the role that the bureau was supposed to play in the
ever-changing refugee situation on the continent. However, in practical
terms the operations of the office have remained largely the same since its
inception.””” The tasks of the Bureau were to look for educational oppor-
tunities for refugees; give them resources to deal with their situation;
mediate with host countries to ensure their rights are not violated; coop-
erate with the UNHCR and others; and provide information to states on

82 Ibid., para. 82. 8 Tbid., para. 83. 8 Tbid., para. 85.

85 See discussion on CCAR below.

8 See Oloka-Onyango’s summary of the Bureau which sums up its failures at that stage,
Oloka-Onyango, ‘The Place and Role of the OAU Bureau’, at 47-52.

Resolution of OAU Conference on Legal, Economic and Social Aspects of the Refugee
Crisis in Africa.

8 Bureau for the Placement and Education of African Refugees, CM/Res.244(XVII).

89 Resolution on the OAU Bureau for the Placement and Education of Refugees,
CM/Res.346(XXIII); Amate, Inside the OAU, at 467. See also Oloka-Onyango, ‘The Place
and Role of the OAU Bureau’, at 42.

Lawyers’ Committee for Human Rights, African Exodus, at 140.

87
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the causes of refugee crisis in Africa. Thus, at the early stages of its history
it was intended ‘primarily to be a “clearing house” of implementing reset-
tlement operations in countries that host refugees, and to give refugees
an opportunity for education and training in a bid to help them in the
acquisition of skills that would assist them’.”! The Bureau was ‘expected
to become actively involved in helping states to reconcile and harmonise
their relations with other states, to enact amnesty laws to ensure the safety
of returning refugees, to declare general amnesty to their nationals in exile
and to help the refugees who decided to return home to do so in safety’.””
This reflected the situation at the time, where most refugees came from
states under colonial domination and the refugee issue was seen mainly
as temporary.”

Over the years the Bureau shifted the focus of its attention to encour-
aging refugees to gain income for themselves. Through the Bureau, the
OAU has funded various projects, and women and children were given
particular consideration.” The ILO has also provided some financial
assistance. Unfortunately it would appear these projects were not par-
ticularly successful as there was lack of evaluation of the programmes,
the projects chosen were said to reinforce stereotypes—for example, of
the role of women—and they did not actually receive a lot of money.”
Further, despite its focus on education the Bureau appeared to be biased
against rural refugees; only a very small number of individuals were ever
supported; there was no provision for further education; and it had a
limited budget.”® There was also the problem of what happened when
studies were over, ‘the reality has been that there are serious obstacles
to the employment of refugees in their host countries’”” In the end the
impact of the Bureau on the refugee situation has been very limited.”

It is notable that at an early stage the Bureau was given a specific
role in respect of refugee protection. This was later widened to include,
for example, protecting refugees against arbitrary arrest and expulsion.”
This could have enabled it to pay more attention to a human rights per-
spective. Unfortunately, this became secondary to its educational func-
tions for various reasons, including the manner in which the Bureau was

1 Tbid., at 142; see also Oloka-Onyango, ‘The Place and Role of the OAU Bureau’.

92 Amate, Inside the OAU, at 473.

Lawyers” Committee for Human Rights, African Exodus, at 142-3.

%4 Ibid., at 157-8. % Ibid., at 158. % Ibid., at 155-6. %7 Ibid., at 156.

P. Ladouceur, ‘Seminar on African Refugee Problems’, Journal of Modern African Studies
8(2) (1970) 298-301, at 301.

9 Amate, Inside the OAU, at 472-3.
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set up under the direction of the political organs of the OAU:

There is a loss [of] autonomy of action or decision-making insofar as the
operations of the bureau are concerned. This severely [affects] the operation
of the bureau and its ability to effectively respond to the refugee situation
in Africa, since the question of [refugees] is often intrinsically a political
matter. This perhaps explains the consistent emphasis on the question of
education, trainingand placement, and the lesser emphasis given to issues of
protection. Indeed today, the Bureau merely pays lip service to the question
of protection.'”

Further, ‘the Bureau cannot issue public criticisms of member states, and
is constrained to urge, encourage or persuade them to adhere to their
obligations under the OAU Convention. Bureau officials assert that they
are involved in a good deal of quiet diplomacy, but the results of such
activity are not apparent.’'’!

The lack of protective function has also been attributed to the failure of
the system of national correspondents.'’” It had initially been envisaged
that the OAU organs would be complemented and assisted in their work
by a network of national correspondents in countries across the continent.
However, few of these correspondents were appointed and of those that
were, few sent documentation and reports to the Bureau or attended meet-
ings, and there were allegations of financial mismanagement.'’’ Further,
no individual was appointed at the Bureau to be responsible for pro-
tection.'”* The Bureau also seemed to operate without reference to the
ACHPR or the work of its Commission.'’

These were not the only difficulties facing the Bureau. It also suffered
from a failure to publicise its activities outside the OAU; a limited number
of professionals; and its passive approach to its work in terms of the OAU
Convention:

For one thing, the bureau could play a more assertive role in promoting
the adoption of the principles of the OAU Convention . . . [Ratification]
is clearly insufficient, unless accompanied by a serious process of incorpo-
ration of the convention into domestic legislation, or (at a minimum) the

100 T awyers” Committee for Human Rights, African Exodus, at 152; Oloka-Onyango, ‘The

Place and Role of the OAU Bureau), at 41-2.

Lawyers’ Committee for Human Rights, African Exodus, at 161.
102 Oloka-Onyango, ‘The Place and Role of the OAU Bureau), at 42.
103 Amate, Inside the OAU, at 42.

104 Lawyers’ Committee for Human Rights, African Exodus, at 153.
105 Amnesty International, Organization of African Unity, at 27.
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amendment of such legislation to reflect the convention’s basic tenets. The
bureau has been virtually silent on this crucial aspect of ensuring refugee
protection.'"
There were difficulties in funding the Bureau even from its early years,
with special funds being set up, for example, in 1977 for southern African
refugees.'”” Contribution to the funds was eventually made compul-
sory,'” although this produced little result.'”” A Refugee Contingency
Fund was set up in 1990-1 and provided the main funding for the Bureau,
in theory obtaining 2 per cent of the budget of the OAU, although the
amount was very small due to the OAU’s overall financial problems. The
CCAR was also supposed also to provide financial support, but this has
been limited.'""

The Bureau was in a position, with its protective mandate, to carry out
a key role in the development of human rights of refugees; yet its impact
was limited."'! It has not survived the transition to the AU, although
scholarship funds are still provided, on advice of the UNHCR, by the
Humanitarian Division of the Political Affairs Directorate of the AU
Commission.

Coordinating Committee on Assistance to Refugees (CCAR)

A Standing Committee of the OAU, ECA, ILO, UNESCO and UNDP
was set up to advise the Bureau at first and a Consultative Board set up
from representatives of other agencies to advise on general policy. These
two committees then joined to make the Coordinating Committee''” and
this later included the OAU Liberation Committee and other liberation
movements recognised by the OAU. The Committee was thus composed of
NGOs and inter-governmental bodies. Therefore, although the Commit-
tee was initially created to assist the Secretary General in the organisation
of conferences on African refugees (ICARA), it became more like a com-
mittee, giving advice to the Commission and assisting the OAU to work
externally.'”

106 Tawyers’ Committee for Human Rights, African Exodus, at 152-3.

107 CM/Res.547 (XXIX). 108 Amate, Inside the OAU, at 468. 109 Tbid., at 469.

110 Tawyers’ Committee for Human Rights, African Exodus, at 158—60. H1 1hid., at 6.

12 At the 35th Session of the Council of Ministers the Coordinating Committee was also
renamed Coordinating Committee on Assistance to Refugees and its mandate widened
to implementation and advice on such, Amate, Inside the OAU, at 472-3.

Lawyers” Committee for Human Rights, African Exodus, at 149.
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Although initially it was felt to be a dynamic organisation in the face of
liberation and apartheid, with the change in circumstances this impe-
tus seemed to have waned. Although it offered the hope of involve-
ment of a wide number of outside organisations in the refugee work
of the OAU, unfortunately, it appeared to make little positive impact
in reality:

Even in the admission of members of the CCAR, it is clear that the Commit-
tee has not done as much as it could have, particularly in terms of meeting
financial commitments made to Bureau programmes. At present, this body
is largely inactive, in part because of the relative malaise of the Bureau, but
also because the members of the Committee do not fully believe in its effec-
tiveness, or in the capacity of the OAU to tackle the refugee question in a
forthright, non-political fashion. One encounters a high level of skeptic-

ism—indeed cynicism — about the Bureau among most CCAR members.'"*

The Lawyers’ Committee suggests that this may be a result of donor
fatigue in general, although some members of the CCAR have been more
enthusiastic than others.""”

At present the UNHCR is compiling proposals with the AU to reinvig-
orate the CCAR by revamping its membership to include organisations
working in the field who will actively contribute to the process at this
level. It is hoped that the African Commission on Human and Peoples’
Rights will be requested to act as an ex-officio member of the Committee.
This Committee could then make recommendations to the Commission
on Refugees and guide it in its policy making. In this way it could help
determine when missions to states are required in view of a wide range of
factors.

OAU attention to the issue of refugees: summary of trends
The OAU’s approach to the refugee situation and human rights has gone
through various changes over the years.
Generosity and settlement
Decolonisation and the number of conflicts in the 1960s increased the

number of refugees within Africa.'' Initially it is clear that the OAU saw

114 Tbid., at 149-50. 113 Ibid., at 150-1.

116 A Resolution in 1975 linked refugees expressly to decolonisation: ‘considering the progress
realised in the field of decolonisation in Africa and the repercussions on refugee problems
in Africa’ Resolution on Africa Refugee Day, CM/Res.398(XXIV).



202 HUMAN RIGHTS IN AFRICA

the refugee situation in Africa as resulting from the impact of colonisation
and the moves towards independence.'!” Its OAU Liberation Committee
was alerted to the issue of refugees at the 2nd Session in Dar es Salaam, in
December 1963, with refugees being forced to leave colonial regimes in
Mozambique, Angola, Namibia and others as a result of difficult condi-
tions in those countries.''® Sub-Committees set up to look into the matter
further proposed that a commission on refugees actually be established
under the Liberation Committee, clearly indicating how much this was
seen as a decolonisation issue.'"”

As aresult of this perception refugees were seen as another consequence
of the fight against colonialism and for independence,'*” and the approach
of the OAU to refugees in the early years of its existence, reflecting that
adopted by African countries, was generous:

In spite of some of the recent expulsions which have occurred, the record in
Africa ofawillingness to accommodate strangers, whether the cause of their
movement was voluntary or involuntary, has generally been exemplary.

The idea of large numbers of people, labelled refugees, who have not been

incorporated into the host society in Africa is relatively new.'?!

In the course of this, the human rights of the refugees themselves were
often mentioned and given favourable treatment.'*” This included recom-
mending, for example, that children of refugees should be integrated into
schools of host states and that the refugees all be given travel and identity

17 For example, in its 1985 Resolution on the Root Causes of the African Refugee Prob-
lem the Council of Ministers noted that ‘the oppressive systems of apartheid, colonial-
ism and racism constitute major causes for the exodus of refugees in South Africa’
Resolution on the Root Causes of the African Refugee Problem, CM/Res 987(XLII).
See also International Conference on the Plight of Refugees, Returnees and Displaced
Persons in Southern Africa, CM/Res.1181(XLIX). See Aiboni, Protection of Refugees,
at 32.

18 Amate, Inside the OAU, at 459. 19 Thid., at 460.

120 1t may also have been due to the relative prosperity of African states in their early inde-

pendent years and the fact that international aid was provided, J. Crisp, ‘Africa’s Refugees:

Patterns, Problems and Policy Challenges’, Working Paper No. 28, New Issues in Refugee

Research (New York: UNHCR, August 2000), www.unhcr.ch, at 5.

B. E. Harrell-Bond, ‘Repatriation: Under What Conditions is it the Most Desirable Solu-

tion for Refugees? An Agenda for Research’, African Studies Review 32(1) (1989) 41-69, at

59. See also J. Fitzpatrick, ‘“Temporary Protection of Refugees: Elements of a Formalized

Regime’, AJIL 94(2) (2000) 279-306, at 284.

B. Rutinwa, ‘The End of Asylum? The Changing Nature of Refugee Policies in Africa’,

Working Paper No. 5, New Issues in Refugee Research (New York: UNHCR, 1999)

www.unhcr.ch, at 7.
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documents.'* Solutions generally preferred at this time were resettlement
in the host state and perhaps for more permanent solutions.'?* The OAU
therefore looked at the position from the point of view of the refugee:
‘recognising the essentially humanitarian nature of the problem and anx-
ious to adopt measures to improve the living conditions of refugees and

help them to lead a normal life’.'*

Recognition of refugees beyond the colonial context

Towards the beginning of the 1980s, however, there was a shift as fights for
independence became less relevant across the continent; yet the conflicts
within these new African states continued to occur and the number of
refugees continued to increase. At this stage the OAU started to recognise
that the refugee situation may now be caused by African states themselves
and that refugees could originate from territories that were not under
colonial or white minority regimes. Thus, in a conference in Arusha in
May 1979 held by the OAU, UNHCR and ECA and other voluntary organ-
isations, it was stated:

We must boldly accept and recognise that independent African states have
only themselves to blame for the ever-increasing number of refugees orig-
inating from independent Africa, because we cannot anymore continue to
invoke the administrative and exploitative methods of our former colonial
rulers to explain why asylum-seeking is becoming one of the permanent
features of the political and social situation in Africa.'*®

The conference made a number of important recommendations on
human rights. These included the need for African states to

make every effort to fully implement the basic instruments relating to
human rights . . . to include the provision of international instru-
ments dealing with human rights and refugee problems in their national

123 Amate, Inside the OAU, at 460; Resolution on the Problem of Refugees in Africa,
CM/Res.103(IX).

124 B, S. Chimni, ‘From Resettlement to Involuntary Repatriation: Towards a Critical History
of Durable Solutions to Refugee Problems’, Working Paper No. 2, New Issues in Refugee
Research (New York: UNHCR, 1999), www.unhcr.ch.

125 Resolution on the Problem of Refugees in Africa, CM/Res.149 (XI); see also Resolution on
the Activities of the Bureau of Placement and Education of Refugees, CM/Res.202(XIII).

126 ECA Executive Secretary Adebayo Adedeji, as cited by Amate, Inside the OAU, at 470. The
OAU Assistant Secretary General, Peter Onu, also stated: ‘We all know too well that the
largest number of refugees in Africa have fled from independent and sovereign states.’
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legislations . . . to launch, possibly with the aid of modern communica-
tions techniques, an educational campaign to instill the respect for human
rights and tolerance of differences into all the people of the various nation-
alities in African countries, whatever socio-cultural, economic or political
differences may exist between them . . . to consider making official public
declarations of amnesty to their respective nationals currently in exile, so
as to encourage their voluntary repatriation.'”’

These were adopted by the Council of Ministers and AHSG in July 1979,
who in turn urged for the full implementation of amnesty laws and for
respect for OAU and UN charters on human rights: ‘“This was about
the first time that one heard African delegates express open concern in
an OAU forum about the violation of human rights by OAU member
governments.”'”® As a result of the conference, increased funding came
from international bodies to the OAU.'*’ There was a clear recognition, as
stated in 1982, by the OAU that ‘the refugee situation currently obtaining
in Africa is fundamentally different from that which was prevailing when
the OAU refugee serving organs were first set up more than a decade
ago’.1%0

Despite this and the rhetoric on human rights, however, the recogni-
tion marked the start of moves towards less generous policies towards
refugees.'’! Besides the increasing irrelevance of the colonial situation,
other factors also had a part to play, including the sheer number of refugees
and their impact on host states; restrictive policies by the western states;
and increasing public awareness, accompanied by xenophobia.'*?

By the 1990s the new perspective on refugees was reflected in the
Khartoum Declaration on Africa’s Refugee Crisis.'”” This 1990 Declara-
tion expressed the themes important to the OAU at that stage, including
a focus on root causes, and a recognition that refugees are the responsi-
bility of Africans themselves, but that there was a need for international
assistance.'”* By the end of the 1990s, the 1998 Khartoum Declaration

127" Amate, Inside the OAU, at 471. 128 Thid., at 472.

129 Thid., at 474. See also Resolution on the Situation of Refugees in Africa on the OAU Bureau
for Refugees and Other OAU Refugee Organs, CM/Res.915(XXXVIII).

130 1hid., preamble. 131 Rutinwa, ‘The End of Asylum?’, at 1.

132 Tbid., at 1-2. See also Mertus, ‘The State and the Post Cold War Refugee Regime), at 334.

133 Adopted by the 17th Ordinary Session of the Commission of Fifteen on Refugees, Khar-

toum, 22-24 September 1990.

‘Africa fully realizes that the major root causes of the refugee problem are situated within

Africa, and that the total eradication of these causes is the primary responsibility of the

Africans themselves’, but then further, given the economic situation in Africa, ‘Africa’s

capacity to handle the problem is limited especially considering that the majority of

134
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added to this the need to enhance the capacity of the OAU’s role in resolv-
ing conflicts; for states to accede to the UN and OAU Conventions on
refugees as well as the ACHPR;'*° concern about internally displaced per-
sons, and for states to take action to protect humanitarian workers;'*° the
hardships of refugees in their countries of asylum and for these coun-
tries ‘to protect their human rights and safeguard their welfare’;'*” and to
ensure ‘the full participation of refugees, returnee and internally displaced
women and children in rehabilitation, reintegration, reconstruction and
peace building programmes’.'*® The Recommendations stressed that ‘vol-
untary repatriation and reintegration remain the most durable solution
to the problem of refugees), requiring states ‘to strengthen democratic
institutions and other mechanisms for resolving disputes’, noting the role
of women and youth, ‘conventional reintegration programmes should
be complemented with activities which are more specifically designed
to promote democracy, reconciliation and justice, including consensus
building on notions of responsibility and justice and the promotion of

human rights and majority rights’.!*

The present approach

The approach of the OAU/AU to the refugee situation and the rights of
refugees is marked, therefore, by a number of themes.

Refugees seen as threat to the state

One of the consequences of this shift in approach to refugees was that
the refugee situation was viewed less as a threat to the individual refugee
rights and more in terms of refugees being a potential threat to the state
and a security issue:

The problem of refugees and displaced persons continues to threaten peace,
security and stability which as a result has hampered the economic and
social development process in most of the member states. The factors that

the World’s Least Developed Countries are situated in Africa’, Khartoum Declaration on
Africa’s Refugee Crisis, September 1990, adopted by the 17th Ordinary Session of the
Commission of Fifteen on Refugees, Khartoum, 22-24 September 1990, para. 2.

135 Paras. 3 and 4. 136 Paras. 10 and 11. 137 Para. 13. 138 para. 16.

139 Khartoum Recommendations of the OAU Ministerial Meeting on Refugees, Returnees
and Internally Displaced Persons in Africa, adopted at the OAU Ministerial Meeting on
Refugees, Returnees and Internally Displaced Persons in Africa, 13—14 December 1998,
Khartoum, para. 16.
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generate refugees and displaced persons have generally remained the same;
they have varied only in terms of intensity as the continent is witnessing
continuous causes for refugee movements such as incidents of civil strife;
persistent conflicts as well as violations of human rights.'*’

Although there was some (limited) recognition of the impact, for example,
of attacks on refugees themselves, the focus was often on the impact on the
state: “These attacks, apart from the human and material losses they cause,
constitute a grave violation of the national sovereignty and territorial
integrity [of] recipient states.”!*!

The ACHPR'** and the OAU Refugee Convention’s mention of sub-
versive activities in Article 3 comes to the fore in this regard, despite this
having been associated with colonialism.'*’

This approach therefore saw in the 1990s ‘a marked decline in the stan-
dards of protection . . . Perhaps the most disregarded rights are those
relating to security . . . The large size of modern refugee camps and
the way refugee settlements are maintained has also resulted in signifi-
cant erosion of basic rights to human dignity, as well as self-sufficiency
rights.”!**

Addressing root causes

Since the end of the Cold War international support for the refugee sit-
uation in Africa has declined and left Africa to deal more with its own
problems,'* and the OAU has focused on the need to address the ‘root
causes’ of the refugee problem.'*® However, this perspective has not been

140 Report of the OAU Commission of Twenty on the Situation of Refugees, Returnees and
Displaced Persons in Africa, CM/1985(LXV) Rev.1, para. 75.

141 Resolution on the Situation of Refugees in Africa, CM/Res.1117(XLVI), para. 5.

142 Article 12; Article 23(2)(a) reads: ‘Any individual enjoying the right of asylum under

Article 12 of the present Charter shall not engage in subversive activities against his

country of origin or any other State Party to the present Charter.”

Lawyers’ Committee for Human Rights, African Exodus, at 32. See also Declaration

on the Problem of Subversion, AHG/Res.27(1I); The Problem of Refugees in Africa,

AHG/Res.26(1I).

144 Rutinwa, ‘The End of Asylum?, at 14.

145 TLawyers’ Committee for Human Rights, African Exodus, at 140.

146 See for example, ‘Council therefore, underscored the imperative need to put an end
to this situation by addressing the root causes’, Report of the Seventy-Third Ordinary
Session of the Council of Ministers, February 2001, CM/Rpt.(LXXIII), paras. 58-9. Report
of the Secretary General on the Thirtieth Ordinary Session of the OAU Commission
on Refugees, on the Situation of Refugees, Returnees and Displaced Persons in Africa,
CM/2105(LXX) Rev.1 notes a series of meetings held by the OAU and the activities of the
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particularly helpful:

Root causes discussions contribute little to the search for durable solutions.
The root causes are well known . . . Rarely do refugees seem to be a prime
factor in the end of a crisis . . . The root causes are largely beyond redress or
elimination by the refugee assistance system, but the system can sometimes
deal with immediate causes, can moderate and discourage outflows, or can
encourage and facilitate return.'*’

This attention to root causes was attributed in part to the organisation
of the Political Department of the OAU: ‘This led to the creation of
a division concerned exclusively with conflict management among
member states. The Bureau for Refugees is an integral part of the Political
Department of the OAU Secretariat, significantly impacting on the
character of the response as well as the nature of the operations of the
office.”*®

The 1994 Addis Ababa Recommendations noted that the OAU should
develop a Comprehensive Plan of Action for tackling root causes, not-
ing in particular the need for states to ‘rise up to the challenges of
practicing politics of inclusion and popular participation in national
affairs; creating a firm foundation for responsible and accountable
governance; and promoting social progress, economic development and
a just and fair society’.!*’ In this context it also noted conflict resolution
and prevention and the need to respect humanitarian law during such
times.'*"

Among the root causes highlighted by the OAU are: ‘natural disasters,
violation of human rights, armed conflicts and racist South Africa’s
destabilisation activities [which] give rise to refugee problems in some
member states’'”! Further recognition of the abuse of human rights,
refusal to respect democracy or free and fair election results, as well as

Commission itself including missions to various countries. It constantly mentions the
need to tackle the ‘root causes’ of refugees and IDP. Further, ‘the imperative need to putan
end to this situation by resolutely addressing its causes’, Decision on Refugees, CM/Dec.
574(LXXIII).

B. N. Stein, ‘Durable Solutions for Developing Country Refugees, International
Migration Review 20(2) (1986) 264-82, at 267-8. See also Harrell-Bond, ‘Repatriation’,
at 46.

Lawyers’ Committee for Human Rights, African Exodus, at 140—1.

Recommendations of the OAU/UNHCR Symposium, Recommendation No. 2.

Ibid., Recommendation No. 4.

131 Resolution on the Situation of Refugees in Africa, CM/Res.1117(XLVI), preamble.
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external factors, including ‘international economic forces’, have also been
recognised. >’

The solutions therefore suggested have included reference to states’
commitments to human rights:

noting with satisfaction the outgoing efforts on the part of some Member
States to address the root causes of the refugee problem and most notably
the coming into force in October 1986 of the African Charter of Human
and People’s Rights and the measures being taken in order to bring about
the establishment of the African Human Rights Commission, which will
greatly contribute to the eradication of one of the causes of the African
Refugee problem.'*

The OAU itself should also contribute by ‘elaborating and expanding
its activities in the fields of human rights monitoring, the promotion
of human rights and humanitarian law, election monitoring, the man-
agement of political transitions, and the development of early warning
systems at national, sub-regional and continental levels’'>*

States in this regard have been called upon to ratify and adhere to
the various human rights treaties and set up national commissions to
coordinate refugee issues.'” They have also been required to ‘create the
propitious conditions to spare their populations forced movements and
asylum drive, by establishing a climate of peace and stability as well as the
necessary democratic institutions’.'”® It seems that the OAU sees human
rights protection as providing the framework ‘towards the creation of
an enabling environment which guarantees respect for human rights,
accountability and the observance of the rule of law for the purpose of

reversing, or, at least, reducing the incidence of asylum seeking’'”” and an

152 Addis Ababa Document on Refugees and Forced Population Displacements in Africa,
adopted by the OAU/UNHCR Symposium on Refugees and Forced Population Displace-
ments in Africa, 8—10 September 1994, Addis Ababa, Special Issue, IJRL (1995) 303-19.
Resolution on the Situation of Refugees in Africa, preamble.

Addis Ababa Document on Refugees and Forced Population Displacements, at 317.

155 Resolution on the Root Causes of the African Refugee Problem, CM/Res.1274(LII), paras.
4-6; Resolution on Refugees and Displaced Persons in Africa, CM/Res.1370 (LV).
Report on the OAU Commission on the Situation of Refugees, Returnees and Displaced
Persons in Africa (Doc.CM.2067(LXVIII), CM/Dec.412(LXVIII), para. 2.

Resolution on Refugees and Displaced Persons in Africa, CM/Res.1370(LV), para. 4.
See also Report of the Secretary General on the Thirtieth Ordinary Session of the
OAU Commission on Refugees, on the Situation of Refugees, Returnees and Displaced
Persons in Africa, CM/2105(LXX) Rev.1, para. 130; Decision on the Report of the
Secretary General on the Thirtieth Ordinary Session of the OAU Commission on Refugees,
on the Situation of Refugees, Returnees and Displaced Persons (Doc.CM/2105(LXX)),
CM/Dec.459(LXX).
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‘African society characterised by the rule of law, tolerance, democracy and
economic and social development’.'”® Root causes in this regard clearly
include dealing with conflicts,'” and have also been extended to cover
‘persecution’'®” as well as a requirement more generally ‘to promote the

democratic culture’.'®!

Refugees as a temporary issue

The shift from seeing refugees as the result of colonisation to an acknowl-
edgement that the refugee situation was being caused by African states
themselves led to more temporary solutions being preferred. This reflected
a similar approach by the international community in general.'®”

There are various elements to this. Temporary protection can offer
some assistance to those who do not satisfy the full status under the UN
and OAU Conventions and has certain benefits.'®> Those given ‘prima
facie’ status often live in camps and are not accorded basic Convention
refugee rights.'® This has led many to argue that such individuals should
be accorded a right of temporary asylum in some circumstances. Unlike
the right to non-refoulement, however, it is unlikely that this has reached
the status of legally binding rule.!®> Article 1(2) of the OAU Convention
hasbeen said to make the link between prima facie determination and pro-
cedures for determining full status, and it has been argued that Article 2(5)
provides for temporary asylum and when linked with the right of

198 Tunis Declaration on the 1969 Convention Governing the Specific Aspects of Refugee
Problems, 13—15 June 1994, Tunis, AHG/DECL.6(XXX).
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Status of Refugees, AHG/Dec.165(XXXVII).

Draft Decisions of the Sixty-Seventh Ordinary Session of the Council of Ministers,

CM/DRAFT/DECISIONS(LXVII) REV.1, in the Decision of the OAU Council of Minis-
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and Displaced Persons in Africa, CM/Draft/Dec.22(LXVII) Rev.2.

162 Helton, The Price of Indifference, at 185.
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non-refoulement in Article 2(3) ‘this might provide some sort of safe
haven until a more durable solution has been found’.'*®

Further, it is suggested that because standards applicable to the treat-
ment of refugees have historically developed under the remit of human-
itarian laws and in response to conflicts, any solutions to them are seen
as temporary, rather than relating to the long term. Moving refugees
into the area of human rights law does bring with it some suggestion
of permanent obligations. For those who are unable to return to their
home states, it is important that their rights are considered on a
long-term basis:

While there is no right to asylum as such, there are standards to be respected
once it has been granted. Recognition must also be given to the fact that
there may be circumstances under which refugees are not contemplating
returning to their country of origin, and therefore must be able to enjoy

167

their human rights in the place that they have taken refuge.

In order for refugees to be able to become self-sufficient in their host
states, they must be able to enjoy their rights to freedom of movement,
work and education, for example.'*®

However, this more permanent approach brings obvious concerns for
states.'® Thus,

refugee law challenges traditional notions of state sovereignty and requires
states to tolerate the presence of certain non-national[s]. The remedial
obligations of refugee law fall on states that bear no direct responsibility
for the human rights violations or uncontrolled violence that provoked
the victim’s flight. Moreover, these duties arise from the fortuitous arrival
of the claimants. Compliance with refugee law can thus entail significant
political costs.'”

The OAU has tended, therefore, to stress the ‘civilian and humanitarian
nature of asylum’'”" This has had two consequences.

Voluntary repatriation rather than settlement

In its early years voluntary repatriation had not been promoted by
the OAU due to the anti-colonial wars from which individuals had

1% Tbid., at 36. 197 Ibid., at 43. 198 Ibid., at 39.

169 Mertus, ‘The State and the Post Cold War Refugee Regime), at 343.

170 Fitzpatrick, ‘“Temporary Protection’, at 3.

7! Decision on the Report of the Secretary General on the Situation of Refugees, Returnees
and Displaced Persons, Doc.CM/2256(LXXVI), CM/Dec.667, paras. 4—6.
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fled.'”? Instead, the OAU promoted local integration and settlement in the
host state as the preferred solution,'”? something also preferred by West-
ern states. The activities of the Bureau on Refugees in finding education
and employment opportunities reflected this approach.'”*

However, in more recent years after the colonial legacy became less
important, the OAU has advocated voluntary repatriation as the ideal
solution, rather than the permanent settlement of the refugees in the host
states.'”> This reflects a similar approach by the UN.!7® Article 5(1) of the
Convention notes that ‘the essentially voluntary character of repatriation
shall be respected in all cases and no refugee shall be repatriated against
his will} although it is not advocated in the Convention itself as the pri-
mary solution.'”” This is also supported by the fact that the principle of
non-refoulement is expressly laid out in the Convention.'”® In addition
Article 2(3) states that ‘no person shall be subjected by a Member State
to measures such as rejection at the frontier, return or expulsion, which
would compel him to return to or remain in a territory where his life,
physical integrity or liberty would be threatened for the reasons set out
in Article I, paragraphs 1 and 2’.

172 Resolution on Voluntary Repatriation of African Refugees, CM/Res.399(XXIV).

173 Resolution on the Refugee Situation in Africa, CM/Res.1241(L), paras. 5 and 6. See

J. R. Rogge and J. O. Akol, ‘Repatriation: Its Role in Resolving Africa’s Refugee Dilemma’,

International Migration Review 23(2) (1989) 184-200, at 187.

Resolution on the Bureau for the Placement and Education of Refugees, CM/Res.266

(XIX). The Council of Ministers, for example, called consistently for the BREAR to

be strengthened and enlarged to cover ‘resettlement of rural refugees, Resolution on

Commission of Ten on Refugees, CM/Res.296(XX).

175 Resolution on the Root Causes of the African Refugee Problem, CM/Res.1274(LII),
preamble. The solutions advocated by the Addis Ababa document of 1995 are: volun-
tary repatriation as the ‘best solution’; and that ‘every opportunity for the voluntary
repatriation of refugees should be seized upon), stressing that ‘the principle of voluntari-
ness should be respected at all times’, Addis Ababa Document on Refugees and Forced
Population Displacements in Africa. Goodwin-Gill notes that the UNHCR seem to see this
as the option of last resort, Resettlement as an Instrument of Protection, Sub-Committee
of the Whole on International Protection, UN Doc.EC/SCP/65, 9 July 1991; Goodwin-
Gill, The Refugee in International Law, at 277. See also Chimni, ‘From Resettlement to
Involuntary Repatriation.

176 Harrell-Bond, ‘Repatriation’, at 41; Statute of UNHCR, para. 1 as detailed in UNGA

Resolution 428(V); Mertus, ‘The State and the Post Cold War Refugee Regime’, at 342.

With Article 5(2) simply stating: ‘The country of asylum, in collaboration with the country

of origin, shall make adequate arrangements for the safe return of refugees who request

repatriation.

M. Barutciski, ‘Involuntary Repatriation when Refugee Protection is no Longer Necessary:

Moving Forward after the 48th Session of the Executive Committee’, International Journal

of Refugee Law 10(2) (1998) 236-55, at 247.
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The Addis Ababa Conference in 1994 underscored the principle of vol-
untary repatriation as the best solution — noting, however, constraints to
its implementation given the security situation prevailing in some coun-
tries. It deplored attempts to return refugees against their will but rec-
ommended that ‘every opportunity for voluntary repatriation of refugees
should be seized upon), stressing the principle of voluntariness.'”” States
are required in this regard to allow refugees to ‘participate in deci-
sions affecting their repatriation), including that ‘they should be provided
with all the relevant information necessary for informed judgments. The
government of the country of origin, the government of the country
of asylum, the United Nations High Commissioner for Refugees should
cooperate in providing refugees with the necessary information.”**" It was,
however, willing to consider that on some occasions ‘inter-African reset-
tlement’ may be the only solution: ‘there is a need for African countries to
reinvigorate inter-African resettlement of refugees’. It reccommended that
African states offer places for resettlement in their territories; and that the
UNHCR provide the necessary facilities for this.'®!

Thus, it has urged states to find ‘durable solutions to refugee problems
most importantly by facilitating voluntary repatriation, while endeav-
ouring to create conducive conditions to that effect, and concomitantly
to taking preventative measures to peacefully resolve conflicts, to avoid
forced displacement of populations’.'®” This should be done ‘in confor-
mity with the international legal instruments on refugees’.'®

States of refugees’ origin, however, have certain obligations which have
human rights implications in this regard. The OAU has said that they
should ‘create conducive conditions in order to promote the voluntary
repatriation of refugees who wish to return home, in conformity with the
relevant provisions of the 1951 UN Convention with its 1967 Protocol
and the 1969 OAU Convention on Specific Aspects of Refugee Problems

179 Recommendations of the OAU/UNHCR Symposium, Recommendation Nos. 16-18.

180 Thid., Recommendation No. 19. 181 Tbid., Recommendation Nos. 22—4.

182 Decision on the Fiftieth Anniversary of the Adoption of the 1951 Convention on the
Status of Refugees, AHG/Dec.165(XXXVII). See also Resolution on Refugees, Returnees
and Displaced Persons in Africa, CM/Res.1433(LVII).

Report of the OAU Commission on Refugees, Returnees and Displaced Persons in Africa,
CM/2171(LXXII), Rev.2. See also Decision on the Report of the OAU Commission on
Refugees, Regarding the Situation of Refugees, Returnees and Displaced Persons in Africa,
CM/Dec.531(LXXII); Draft Resolutions, CM/Draft/Res.1-30(LXIII) Rev.1, Draft Reso-
lution on Refugees, Returnees and Displaced Persons, CM/Draft/Res.5(LXIII) Rev.1. See
Rogge and Akol, ‘Repatriation) at 186; Chimni, ‘From Resettlement to Involuntary Repa-
triation’ at 13; and Rutinwa, ‘The End of Asylum?’, at 9.

183
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in Africa’!®* Further, ‘governments should not resort to the forcible repa-
triation of refugees for any reason. Furthermore, refugees should not be
returned to conditions where they may be endangered.’'® In this regard it
has stressed the democratic nature of society: ‘appeals to all member states
concerned to consider creating the necessary conducive political atmo-
sphere in order to enable the voluntary repatriation of refugees to their
countries of origin to take place ... . to give special attention to the plight of
vulnerable categories of refugees, namely, women, children, the aged and
the disabled’.'®® While there may be benefits of voluntary repatriation, it
raises certain difficulties. Refugees who have been away from their home
state, or children born outside their parents’ home state, have to readjust
to society elsewhere, with the skills that they may have acquired.'®” They
may have set up a new life in the host state,'®® and ‘the emphasis upon
promoting repatriation may have the effect of reducing the importance of
integration as a durable solution; even successful UNHCR assistance pro-
grams in host countries are thus endangered’.'® Home states are also not
always ready to readmit refugees, who may be seen as a financial burden
or as a security threat.!”

Despite the obvious stress in the OAU Convention on repatriation as
voluntary,'”! the whole issue of the definition of a voluntary act needs to
be considered, particularly where, as has occurred in the African context,
repatriation can now take place back to states which may not be free
from conflict."”” The OAU/AU has made some slight concession to the
fact that ‘while voluntary reparation means the best solution to refugee
problems, resettlement to another country is sometimes the only way
to guarantee the protection of refugees . . . There is a need for African
countries to reinvigorate inter-African resettlement of refugees’, appealing
to African states ‘to offer additional places for the resettlement in their
territories of refugees from other African countries’, and that UNHCR
should ‘provide the necessary resources to facilitate their reintegration

184 Report of the OAU Commission of Twenty on the Situation of Refugees, Returnees and
Displaced Persons in Africa, CM/2038(LXVII) Rev.1.

Addis Ababa Document on Refugees and Forced Population Displacements in Africa,
at 317.

186 Tbid. 187 Rogge and Akol, ‘Repatriation’, at 193 and 194-5.

188 Thid., at 194. 1% Harrell-Bond, ‘Repatriation, at 44. 190 Thid., at 45.

91 Rogge and Akol, ‘Repatriation} at 197. On voluntary repatriation, see Executive Com-
mittee of UNHCR, Conclusion No. 18(XXXI) and Conclusion No. 40(XXXVT), 1980 and
1985 respectively; Harrell-Bond, ‘Repatriation’, at 47.

Harrell-Bond, ‘Repatriation), at 55; Goodwin-Gill, The Refugee in International Law,
at 276; Helton, The Price of Indifference, at 179.
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into their new society. In cooperation with the OAU it should also help in
developing resettlement criteria to ensure that inter-African resettlement
isimplemented in a way which is compatible with the integration capacity
of the accepting countries.’'”” The main focus of its approach, however,
is voluntary repatriation.

It is interesting to consider to what extent, therefore, the OAU is
‘promoting’ or ‘facilitating’ voluntary repatriation.'”* Further,

from the point of view of most African refugees, the promotion of voluntary
repatriation would seem to be a contradiction in terms. Most refugees do
want to go home and, as the scanty evidence available suggests . . . refugees
who return when conditions at home permit it do so with or without trans-
port or material assistance. And in some cases, certain groups of refugees.. . .
do return ‘spontaneously’ even before conditions are conducive.'”
The OAU Convention envisages organised repatriation, ‘return under
the terms of a plan worked out well in advance and has the support
of both the home and asylum governments as well as that of UNHCR
and refugees themselves), although many refugees will often return home
without assistance.!”®

Repatriation imposes huge burdens on the UNHCR and the OAU, both
of whom, it has been argued, ‘lack the capacity to superintend the social
and economic reintegration of returnees into their home society, and
[have] no power to ensure their protection’.!”” But voluntary repatriation
carries with it human rights obligations:

Both the facilitation and the promotion of voluntary repatriation fall within
the province of the UNHCR, while the right to return to one’s own coun-
try locates such efforts squarely in a human rights context. To ignore this
dimension and the legal implications arising from the concept of nation-
ality would be to condone exile at the expense of human rights. Volun-
tary repatriation also involves a dimension of responsibility, namely, the
responsibility of the international community to find solutions without
‘Institutionalising’ exile to such a degree that it disregards the interests of

individuals and communities.'”®

193 Addis Ababa Document on Refugees and Forced Population Displacements in Africa,

at 318.
194 Goodwin-Gill, The Refugee in International Law, at 273.
195 Harrell-Bond, ‘Repatriation’, at 58. 19 Okoth-Obbo, ‘Thirty Years On’, at 53.
197 Harrell-Bond, ‘Repatriation’, at 45.
198 Goodwin-Gill, The Refugee in International Law, at 271.
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In addition, the idea of group eligibility in Article 1(2) of the OAU Con-
vention suggests a temporary approach:

At the time the convention was adopted, it was thought that group eli-
gibility would be mitigated by two factors — namely burden sharing and
the temporary character of the African refugee problem. This explains the
convention’s provisions on burden-sharing and voluntary repatriation. In
other words, the notion of group eligibility under the OAU Convention
was based on the premise of legally institutionalised temporary protection

coexistent with individual status determination procedures.'”’

But states have obligations. Firstly, the OAU has required ‘Member
states to create, insofar as possible, with the assistance of the Bureau, OAU,
HCR, of countries of asylum or any other party, the conditions which will
favour such repatriation’?’ This was accompanied by the need ‘to create
an atmosphere conducive to the return of these refugees to their coun-
tries of origin’ and for assistance to home states through raising ‘funds
and collect[ing] materials to help the new states to create conditions, con-
genial for the return of the refugees’, and “facilitat[ing] the full transfer of
the refugees savings and property especially working tools and personal
effects; allow([ing] couples of mixed marriages to decide freely on their
repatriation; prevent[ing] the formation on their territories of subversive
groups, which would hinder the tasks of rehabilitation and reconstruc-
tion of the newly independent countries and which would be inimical
to the efforts of reconciliation’?’! Furthermore, it appealed ‘to the gov-
ernments concerned to solemnly declare a long lasting general amnesty
in order to facilitate the tasks or reconciliation and the return of their
refugees’*"’

This has human rights implications. As has been noted:

The notion of safe return has come to occupy an interim position between
the refugee deciding voluntarily to go back home and any other non national
who, having no claim to international protection, faces deportation or is
otherwise required to leave . . . although the state remains bound by such
provisions as prohibit torture or cruel and inhuman treatment, no rule
of international law appears formally to require that a state proposing to

199 Lawyers’ Committee for Human Rights, African Exodus, at 29-30.

200 Resolution on Commission of Ten on Refugees, CM/Res.296(XX), para. 9.

201 Resolution on Voluntary Repatriation of African Refugees, CM/Res.399(XXIV).
202 Tbid.
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implement returns take into account and act on assessments of both ‘legal’
safety and safety in fact, including basic issues like conflict, de-mining and
a working police and justice system.”"’

Emergency relief rather than development

The way in which refugees have been treated, as falling under humani-
tarian/conflict and temporary emergency responses, has meant that bud-
gets for development have not tended to include reference to refugees,
despite the huge impact this can have on a state.”’* As a result any fund-
ing and support provided for host states has tended to focus on relief
rather than development, again stressing the temporary nature of the
situation.””

However, there has been a shift, with the end of the Cold War, to
considering the development implications of the refugee situation. This
has still been accompanied by repatriation of refugees as the preferred
solution’’® butis based on the idea that the root causes of refugee problems
are internal factors, so that ‘developing’ the home state will make an
exodus of refugees less likely. In this sense, giving development assistance
is essential.”’’

Recently the OAU/AU has recognised the link between the rights of
refugees and development, although not because the rights of the indi-
vidual refugees themselves may be affected. Indeed, beyond the colonial
context, in recent years, the OAU/AU has seemed to see the need to focus on
refugees primarily because of the impact on African states’ development,
‘conscious of the fact that the continuation of such a situation may have
direct and very adverse effects on the economic and social development
of these countries which have so far borne the heavy burden along’, but
then ‘considering the extremely critical situation of the displaced people
of Chad who have been displaced by the civil wars’*’® Conversely, it also

203 Goodwin-Gill, The Refugee in International Law, at 275-6.

204 Harrell-Bond, Towards the Economic and Social ‘Integration’, at 3.

205 Chimni, ‘From Resettlement to Involuntary Repatriation), at 15. See also Harrell-Bond,
‘Repatriation’, at 51.

206 J, Macrae, ‘Aiding Peace . . . and War: UNHCR, Returnee Reintegration, and the Relief-

Development Debate’, Working Paper No. 14, New Issues in Refugee Research (New York.

UNHCR, 1999), www.unhcr.ch, at 8-9.

Ibid., at 10; Harrell-Bond, Towards the Economic and Social ‘Integration’, at 9.

Resolution on the Assistance of the Organization of African Unity to the Chadian Refugees

and the Displaced Persons, CM/Res.818(XXXV), preamble. For example, in the 1984

ICARA 1J, held in Geneva, 9-11 July 1984, it seemed to focus more on development
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saw the ‘the serious nature of the refugee phenomenon in Africa which is
being further aggravated by the deplorable state of global economy’.*"”
As a result, however, the OAU/AU has stated that relief and assistance

in the context of refugees should

be conceived and delivered within the context of the long-term development
goals of the concerned countries and with a view to preventing the recur-
rence of conflict and/or displacement. Relief and humanitarian assistance
should therefore be designed in such a way that their short-term nature
paves the way for medium- to long-term solutions, namely rehabilitation,
reconstruction and development with transformation as the ultimate and
most durable goal.”'’

Thus,

in relation to repatriation, particularly of refugees of an agricultural back-
ground, they should be provided [with] seeds, tools and other agricultural
implements, and livestock so that they may be able to regain a normal way
of life. There should also be major investments in health, education, shel-
ter and sanitation and in the recovery and rehabilitation of the social and
economic infrastructures.”'!

In this regard, with Africa’s Priority Programme for Economic Recov-
ery 1986-90, the OAU called on states to take measures to prevent the
impact of refugees and internally displaced persons and prevent popula-
tion exodus. Included within the short-term measures at the national level
are ‘promotion and respect for human rights’, and, long term, ‘enacting
national legislation to define and guarantee the rights of the individual

and the community, and also those of refugees, displaced persons and

victims of natural disasters’>'?

Thus, there is a desire to improve the human rights of refugees because
this is necessary for Africa’s development.

assistance to states, R. E. Gorman, ‘Beyond ICARA II: Implementing Refugee-Related
Development Assistance’, International Migration Review 20(2) (1986) 283-98.

209 Resolution on the Refugees Situation, CM/Res.1247(LI), preamble.

210 Recommendations of the OAU/UNHCR Symposium on Refugees and Forced Population
Displacements in Africa, Recommendation No. 29.

211 Tbid., Recommendation No. 30.

212 1p addition, the Council of Ministers, for example, has called on states to ‘incorporate as
much as possible in their national and regional development plans, the specific problems
of refugees especially since they constitute an important human potential which is able to
contribute fully in the socio economic development of their countries’, Decision on the
Report of the Secretary General on the Situation of Refugees, Returnees and Displaced
Persons, Doc.CM/2256(LXXVI), CM/Dec.667, para. 8.
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recognising the problems of refugees, because of their adverse effects on
individual human beings and the economies of the countries affected
require urgent and lasting solutions, including efforts to prevent the causes
of refugee flows as well as efforts to facilitate the voluntary return of the
refugee; . . . stresses that in order to facilitate lasting solutions, assistance for
refugees and returnees must be development oriented, taking into account
the needs of the countries of asylum as well as those of the countries of
origin; stresses further the need for more assistance to the countries of
asylum to enable them to properly shoulder their increased responsibilities
and assume the additional burden caused by the presence of refugees on

their economies.”"”

This is consolidated further through NEPAD. While the Declaration on
Democracy and the Peace and Security Initiatives makes no mention
of refugees and their situation, in respect of the African Peer Review
Mechanism the position is much clearer. The Objectives, Standards, Crite-
riaand Indicators for the APRM?*'* include among their ‘key objectives for
democracy and political governance’ the ‘promotion and protection of the
rights of vulnerable groups including displaced persons and refugees’, and
Objective 9 deals specifically with refugees and the internally displaced.
It cites as the relevant standards both the UN and OAU Conventions on
Refugees and states as indicative criteria: ‘Are the constitutional provisions
guaranteeing the protection [of] vulnerable groups adequate? Has the
country acceded and ratified the relevant African Union and United
Nations instruments protecting the rights of vulnerable groups?’*'”
Examples of indicators mentioned include adequacy of constitutional
protection; ratification of international instruments; and enactment of
legislation against human trafficking. While these are rather vague, they
do at least indicate that the position of refugees will be given some
consideration in the peer-review process.

From refugees as humanitarian concern to human rights

Because there was a recognition that refugees were the result of conflicts,”'°

the situation was treated as a humanitarian rather than a human rights

213 Resolution on the Second International Conference on Assistance to Refugees in Africa
(ICARA) II, CM/Res.937(XL), preamble and paras. 3 and 4.

214 Objectives, Standards, Criteria and Indicators for the African Peer Review Mechanism,
NEPAD/HSGIC-03-2003/APRM/Guideline/OSCI, 9 March 2003, para. 2.2(i)

215 Thid., para. 2.11.

216 For example, in its Decision on the Fiftieth Anniversary of the Adoption of the 1951
Convention on the Status of Refugees the AHSG noted that it was ‘deeply concerned
by the recurrent cycles of armed conflicts and persecution which generate displacement
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concern.’'” Thus, various resolutions of the OAU refer to humanitarian
law but not human rights law.”'®

The duty of states was therefore to provide humanitarian assistance
to refugees and emergency supplies.”’” This suggests that what was to be
given was outside the norm, also enabling a focus to be placed on the
role of non-state actors rather than the responsibility of states themselves:
‘commends all international organisations and non-governmental organ-
isations involved in refugee work . . . for the humanitarian assistance they
have continued to render to refugees and displaced persons as well as the
countries of asylum and urges them to continue providing assistance to
refugees and displaced persons’.??’ In this respect there was a presumption
that humanitarian standards provided sufficient protection.’’!

However, in more recent years there has been increased attention to
the need for greater integration between refugees’ and human rights, as
will now be considered.

Rights of refugees, returnees and internally displaced persons

Although the OAU has paid considerable attention to the position of
refugees over the years, the manner in which it has done so does not nec-
essarily evidence a coherent and comprehensive rights-based approach.”*
Yet there has been some evidence, and increasingly so, of recognition of
the rights of refugees.

often on a massive scale, as well as by the absence of safe and timely solutions for millions
of displaced persons in Africa’; AHG/Dec.165(XXXVII).

Amnesty International, Organization of African Unity, at 24.

For example, Resolution on Respect for International Humanitarian Law and Support
for Humanitarian Action in Armed Conflicts, CM/Res.1526(LX); Resolution on Burundi,
CM/Res.1560(LXI), para. 8.

Draft Decisions of the Sixty-Seventh Ordinary Session of the Council of Ministers,
CM/DRAFT/DECISIONS(LXVII) REV.1, in the Decision of the OAU Council of Minis-
ters on the Report of the Commission of Twenty on the Situation of Refugees, Returnees
and Displaced Persons in Africa, CM/Draft/Dec.22(LXVII) Rev.2.

Report of the OAU Commission of Twenty on the Situation of Refugees, Returnees and
Displaced Persons in Africa, CM/2038(LXVII) Rev.1.

Resolution on Refugees, Returnees and Displaced Persons in Africa, CM/Res.1588(LXII),
preamble. See H. Storey and R. Wallace, ‘War and Peace in Refugee Law Jurisprudence’,
AJIL 95(2) (2001) 349-66, at 359. Decision on the Report of the Secretary General on
the Thirtieth Ordinary Session of the OAU Commission on Refugees, on the Situation of
Refugees, Returnees and Displaced Persons (Doc.CM/2105(LXX)), CM/Dec.459(LXX).

M. K. Juma, ‘Migration, Security and Refugee Protection: A Reflection’, prepared for
discussion at Stabley Foundation Conference, Refugee Protection in Africa: How to Ensure
Stability and Development for Refugees and Hosts, Entebbe, 10-14 November 2002,
http://reports.stanleyfoundation.org/HRP02A.pdf.

217
21

>

219

221

=]

22

222



220 HUMAN RIGHTS IN AFRICA

In general, the OAU has called on states to recognise their commitments
with respect to refugees under international human rights instruments
such as the ACHPR and the ACRWC.?”’ The following are some of the
main areas in which the OAU organs have themselves recognised the
human rights of refugees.

Principle of non-refoulement and the right to asylum

The ACHPR states that ‘every individual shall have the right, when perse-
cuted, to seek and obtain asylum in other countries in accordance with the
law of those countries and international conventions’. The link between
the principle of non-refoulement and human rights is clear and has been
recognised by the UN itself’** and various human rights bodies.””” The
OAU Refugee Convention’s principle of non-refoulement in Article 2(3) is
said to go much further than the UN Convention in that it seems to allow
no exceptions and also prohibits rejection at the border. Whether this
amounts to a right to asylum has been questioned,*”® with some arguing,
for example, that

Despite the encouraging tone of the OAU Convention, neither this instru-
ment nor any other permits the conclusion that states have accepted an
international obligation to grant asylum to refugees in the sense of admis-
sion to residence and lasting protection against persecution and/or the
exercise of jurisdiction by another state. The period under review, how-
ever, is replete with examples of asylum given; the humanitarian practice
exists, but the sense of obligation is missing.??’

223 Resolution on Refugees, Returnees and Displaced Persons in Africa, CM/Res.1521(LX),

para. 5. See also Resolution on Refugees, Returnees and Displaced Persons in Africa,

CM/Res.1489(LIX); Tunis Declaration on the 1969 Convention Governing the Spe-

cific Aspects of Refugee Problems. Resolution on the Situation of Migrants in Africa,

CM/Res.1413(LVI), preamble and para. 1.

Principles on the Effective Prevention and Investigation of Extra-Legal, Arbitrary and

Summary executions: ‘No one shall be involuntary returned or extradited to a country

where there are substantial grounds for believing that he or she may become a victim

of extra-legal, arbitrary or summary execution in that country, UNGA Res.44/162, 15

December 1989, para. 5.

225 For example, Soering v. UK, ECHR; Chahalv. UK, 15 November 1996, Reports of Judg-
ments and Decisions 1996-V); Moustaquim v. Belgium, Series A No. 193, 18 November
1991, right of appeal.

226 Okoth-Obbo, ‘Thirty Years On’, at 12—13.

227 Goodwin-Gill, The Refugee in International Law, at 178.
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Asylum is referred to in various human rights documents,’*® and the OAU
Convention in Article 2 requires that states ‘use their best endeavours... . to
receive refugees and secure [their] settlement’, ‘recalling that one of the
basic principles of assistance to African refugees, as defined in the OAU
Convention, is that of “granting of asylum as a peaceful and humanitarian
act”?”” The OAU has suggested that there is a right to asylum, noting in
its 1995 Plan of Action that ‘the granting of asylum should not be seen as
an unfriendly or hostile act, but rather should be seen as a responsibility
and an obligation under international law’.>*

This is subject, however, to a number of limitations — for example, that
the reception of refugees is still subject to national laws. Awuku notes, as
do others,?*! that

the term subversive has in the past given rise to different interpretations
and that the clause which prohibits any activity likely to cause tension
between member states is rather vague in its wording. The danger therefore
exists that this clause may lead to undue restrictions on the freedom of
expression and of association of refugees and to the excessive use of the
exclusion and cessation clauses concerning refugees who have seriously
infringed the principles of the OAU or the purposes and objectives of the
OAU Convention on Refugees.”*

The ability or right to be granted asylum, however, is essential for the
protection of human rights. As Nathwani notes,

the purpose of the institution of asylum is to serve as a backup system.
Individuals whose human rights cannot be guaranteed in their country of
origin are granted asylum; thus, their human rights are protected abroad
by the institution of asylum . . . However, this approach copes poorly with
two major challenges: the lack of motivation of states granting asylum and
the need to create a hierarchy of human rights for the purpose of asylum
policy.”**

228 For example, UDHR, Article 14(1).

229 Resolution on the Conference on the Situation of Refugees in Africa, CM/Res.621(XXXI),
preamble.

230 Plan of Action of the OAU/UNHCR Regional Conference on Assistance to Refugees,
Returnees and Displaced Persons in the Great Lakes Region, adopted by the OAU/UNHCR
Regional Conference on Assistance to Refugees, Returnees and Displaced Persons in the
Great Lakes Region, 12-17 February, 1995, Bujumbura, para. 25.

3L See, for example, Weiss, ‘The Convention of the OAU’, at 457.

232 E. O. Awuku, ‘Refugee Movements in Africa and the OAU Convention on Refugees’, JAL
39 (1995) 79-86, at 83—4.

233 N. Nathwani, ‘The Purpose of Asylum’, International Journal of Refugee Law 12(3) (2000)
353-79, at 364-5.
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Position of internally displaced persons

There has been increased recent international attention paid to the posi-
tion of internally displaced persons.”** This has been prompted by moves
at the international level,”*” as well as calls from civil society.”’® There has
been a recent decline in the number of refugees in Africa, but at the same
time an increase in internally displaced persons.”*’

Those who are internally displaced raise particular questions, as they
have not left their home state so cannot claim refugee law protection, and
at the same time face particular difficulties in their own countries.”*® In
this regard human rights law is particularly important but also suffers
often from limitations where states can derogate from certain rights dur-
ing times of war or other public emergency, situations which are likely to
face many internally displaced persons.”*” Yet the responsibility for their
protection must rest with the home state.*

The OAU Convention was not designed to deal with the massive prob-
lem of internally displaced persons that was later to face the African
continent.”! The OAU/AU more recently has, however, recognised the

234 The 1998 Guiding Principles on Internal Displacement define internally displaced persons

as ‘persons or groups of persons who have been forced or obliged to flee or to leave their
homes or places of habitual residence, in particular as a result of or in order to avoid
the effects of armed conflict, situations of generalised violence, violations of human
rights or natural or human-made disasters, and who have not crossed an internationally
recognised state border’, http://www.reliefweb.int/ocha_ol/pub/idp_gp/idp.html. See N.
Geissler, ‘The International Protection of Internally Displaced Persons’, International
Journal of Refugee Law 11(3) (1999) 451-78.

See ECOSOC Resolution 1655(LII), 1 June 1972; UNGA Resolution 2958(XXVII), 12
December 1972. The UN also has a Special Coordinator on Internal Displacement, Dennis
McNamara, and the UN Secretary General set up within the Office for the Coordination
of Humanitarian Affairs (OCHA) a Unit on Internal Displacement in January 2002. See
Helton, The Price of Indifference, at 129-30. The Special Representative on Internally
Displaced Persons and the ILA Committee have adopted a Declaration on Principles of
International Law on Internally Displaced Persons, 25-29 July 2000, International Law
Association. Conference Report, 69 (2000) 794, see International Journal of Refugee Law
12(4) (2001) 672-9.

The Secretary General noted that the conclusions of the OAU Civil Society Conference
included ‘the need for CSOs to provide the OAU on a regular basis early warning infor-
mation that could be used to avert situations of crises in Africa. The participants further
called for the creation of an institution to cater for the needs of internally displaced per-
sons and an additional African Protocol to reinforce the implementation of international
humanitarian law’ Introductory Note of the Secretary General to the Seventy-Fourth
Ordinary Session of the Council of Ministers, at 64.

27 Crisp, ‘Africa’s Refugees’, at 3—4. 238 Geissler, ‘International Protection’, at 457-8.
239 Tbid., at 462—7. 240 Goodwin-Gill, The Refugee in International Law, at 264.

241 QOloka-Onyango, ‘The Plight of the Larger Half’, at 376.
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existence of and difficulties faced by the internally displaced,”** and many
resolutions relating to refugees now refer to internally displaced persons
as well. There are also provisions in the Addis Ababa Recommendations
of 1994 on Internally Displaced Persons, noting that the ‘prime respon-
sibility to ensure the protection of all its nationals belongs to the state . . .
States should uphold the rights provided for under international and
national law in favour of internally displaced persons’ and also calling on
all parties to conflicts where internally displaced persons are, to cooper-
ate with agencies involved ‘to gain access to the displaced so as to cater
to their needs’”*’ Further, the moves towards examining the situation as
part of the development of the continent is therefore to be welcomed in
that it can encompass protection for the internally displaced as well as
refugees.”**

In 1998 the OAU held an important conference with the Brookings
Institute and the UNHCR on internal displacement. The recommenda-
tions from this meeting reaffirmed the prominence of the UN’s Guiding
Principles on Internal Displacement, noting their basis in human rights
law, humanitarian law and refugee law. The workshop also recommended
the prevention of internal displacement, and the protection of those who
found themselves internally displaced, noting that states bear the primary
responsibility in both regards. In this respect, it stressed that this should
be through state sovereignty which ‘should be perceived in terms of the
duty of all states to protect and respect the rights of their citizens and
to promote international peace and security’.”*> Some attention was also
paid to the role of non-state actors in the protection of the internally dis-
placed.”*® The workshop also argued for the strengthening of the African
Commission on Human and Peoples’ Rights in this regard and for it to
take a more active role in internally displaced issues including sending
joint field missions with the OAU’s Commission on Refugees.”*’

The workshop made specific recommendations with regard to the
rights of the internally displaced, including that their human rights be

242 Resolution on the Holding of a Conference on the Situation of Refugees and Displaced

Persons, AHG/Res.237 (XXXI).

Recommendations of the OAU/UNHCR Symposium on Refugees and Forced Population

Displacements in Africa, para. 41.

244 Goodwin-Gill, The Refugee in International Law, at 265.

245 Recommendations of the Brookings Institute/UNHCR/OAU Workshop on Internal Dis-
placement in Africa, adopted at the Brookings Institute/UNHCR/OAU Workshop on
Internal Displacement in Africa, 19-20 October 1998, Addis Ababa, para. 21.

246 bid., para. 22. 247 Ibid., para. 31.
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observed and that development and relief programmes involving them
should include a human rights protection element.”*® It specifically rec-
ommended to international agencies that they should be undertaking
monitoring and data protection of international programmes and their
human rights impact, training of staff in human rights, ensuring links
with local organisations, and supporting local groups to ensure that per-
petrators of abuses were brought to justice. There should also be increased
cooperation between humanitarian and human rights agencies, and all
human rights operations should have a focal point for internally displaced
persons.””’ The resulting Guiding Principles on Internal Displacement
defined such persons as those ‘persons or groups of persons who have
been forced or obliged to flee or to leave their homes or places of habitual
residence, in particular as a result of or in order to avoid the effects of
armed conflict, situations of generalised violence, violations of human
rights or natural or man-made disasters, and who have not crossed an
internationally recognised state border’.**’

The principles are said to be consistent with international human rights
and humanitarian law and stress that internally displaced persons ‘shall
enjoy, in full equality, the same rights and freedoms under international
and domestic law, as do other persons in their country. They shall not
be discriminated against in the enjoyment of any rights and freedoms on
the ground that they are internally displaced.””' This is, however, with-
out prejudice to individual criminal responsibility under international
law.?? The primary responsibility is on the national authorities to provide
them with protection, and there is a right of such persons to request and
receive such protection from them.?>? There are also provisions on non-
discrimination; protection against arbitrary displacement from home or
habitual residence;>>* that authorities ensure ‘all feasible alternatives’ to
avoid displacement, and if this is not possible, then the effects of such be
minimised. In this regard they should also provide ‘proper accommoda-
tion ... that such displacements are effected in satisfactory conditions of
safety, nutrition, health and hygiene and that members of the same fam-
ily are not separated’”>> Where displacement occurs other than during

248 Thid., para. 33. 29 Tbid., paras. 34 and 35.

250" Guiding Principles on Internal Displacement, Recommendations of the Brookings Insti-
tute/UNHCR/OAU Workshop on Internal Displacement in Africa, adopted at the Brook-
ings Institute/UNHCR/OAU Workshop on Internal Displacement in Africa, 19-20
October 1998, Addis Ababa, Annex, para. 2.

Ibid., Principle 1(1). 252 Tbid. 253 Ibid., Principle 3.

Ibid., Principle 6. What amounts to displacement is defined further by the provision.
255 Ibid., Principle 7.
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emergency situations there are a number of guarantees laid down, includ-
ing that this be authorised by a specific decision of a state authority with
the power under law to do so; measures be taken to provide full informa-
tion on the reasons for the displacement; free and full informed consent of
those to be displaced; involvement of those affected, particularly women,
in planning their relocation; law enforcement should be carried out by
competent authorities; and the right to an effective remedy.”*® Further, the
displacement ‘should not be carried out in a manner that violates the right
to life, dignity, liberty and security of those affected’, and states should
protect against displacement of particular groups including indigenous
peoples, minorities, peasants, pastoralists and ‘other groups with a special
dependency on and attachment to their lands’.>’

There are also principles relating to protection during displacement,
including the right to life; protection against direct or indiscriminate
attacks or other acts of violence; the use of anti-personnel mines; the
right to dignity and integrity; the right to liberty and security of the
person; for children not to be recruited or take part in hostilities; liberty
of movement and freedom to choose residence; the right to know the fate
and whereabouts of relatives; and respect for family life. Other clauses
provide for an adequate standard of living; particular protection for those
wounded, sick or with disabilities; recognition before the law; protection
for property; the right to education; and protection against discrimina-
tion. There are also principles relating to humanitarian assistance and to
return, resettlement and reintegration.

Freedom of expression and association

The OAU Convention does not provide expressly for a right to free expres-
sion and association. Indeed, it has been argued that Article 3 of the Con-
vention ‘establishes explicit limitations on the political rights of refugees’,
namely in respect of ‘subversive activities), it being argued that these vio-
late Article 2 of the ACHPR, as they refer to citizenship not individuals,
and Articles 19 and 22 of the ICCPR.**

Economic, social and cultural rights
The OAU has spent more time considering the economic, social and cul-

tural rights of refugees than their civil and political ones. Besides some

256 Thid., Principle 7(3). 257 Ibid., Principles 8 and 9.
238 Lawyers’ Committee for Human Rights, African Exodus, at 93.
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important decisions by the African Commission on Human and Peoples’
Rights on mass expulsions,””” one can find very little reference among
the Addis Ababa organs to issues such as the right to fair trial, arbitrary
detention and torture or inhuman treatment.

As the remit of its Bureau indicated,’®° the education of refugees was
clearly seen as an important consideration in its early years, and later for
development as a whole. Educational support has also been seen as way of
protecting the refugees’ own security.”®! This is clearly an important con-
sideration in the African context where most refugees are from rural areas
where there are few educational facilities.”*> One of the most important
issues for refugees may be their ability to obtain work, but often nationals
of the host state will have priority over them in terms of access to paid
employment.’®’

Thus, states have been asked, if they have the means, to ‘offer, insofar
as possible, greater employment possibilities, and access to scholastic
establishment, for the refugees; in this connection, requests the Bureau to
periodically collect from member states a list of their needs and to assess
their employment opportunities’.”* The OAU has also called on states,
for example, to ‘construct more classrooms which should also include
higher education’?® and to ‘make more vacancies, bursaries and scholar-

ships available to those refugees in their educational institutions’**® and

‘make a special effort to help refugees wishing to undertake studies’.”*”

29 See, for example, Communication No. 159/96, Union Interafricaine des Droits de ’Homme,

Féderation Internationale des Ligues des Droits de ’Homme, Rencontre Africaine des Droits
de P’Homme, Organisation Nationale des Droits de "Homme au Sénégal, and Association
Malienne des Droits de "'Hommev. Angola, Eleventh Annual Activity Report of the African
Commission on Human and Peoples’ Rights, Annex II.

260 Resolution on Refugees, Returnees and Displaced Persons in Africa, CM/Res.1489(LIX),

paras. 4 and 11.

‘Considering that the placement of these young refugees in African Educational Institu-

tions is one of the most urgent and friendly aspects of the problem both for the safety

and the training of the refugees’, Resolution on Special Assistance to Southern African

Refugees, CM/Res.547(XXIX), preamble.

J. B. Kabera, ‘Education of Refugees and their Expectations in Africa: The Case of

Returnees with Special Reference to Uganda’, African Studies Review 32(1) (1989)

31-9, at 31.

Lawyers’ Committee for Human Rights, African Exodus, at 100.

Resolution on Commission of Ten on Refugees, CM/Res.296(XX), para. 12.

265 Report of the Secretary General on the Thirtieth Ordinary Session of the OAU Com-
mission on Refugees, on the Situation of Refugees, Returnees and Displaced Persons in
Africa, CM/2105(LXX) Rev.1, para. 30.

266 Resolution on Special Assistance to Southern African Refugees, CM/Res.547(XXIX),
para. 5.

267 Resolution on Refugees, Returnees and Displaced Persons, CM/Res.1627(LXIII), para. 5.
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In addition, the OAU has also spent some time recognising the right to
health of refugees, requesting, for example, that the IOM promote projects
in relation to, among others, ‘health and legal protection of the rights of
migrants in their capacity as vulnerable persons especially in conflict and
transit areas and set up, in collaboration with member states, research
networks.”®® African states have also been called upon to provide better
facilities such as water: ‘this affects the well being of refugees, particu-
larly the children. The Commission recommends that the OAU seriously
consider contributing some funds to construct some shallow wells which
would help to meet the demand by both the refugees and nationals as well
as cattle.””®”

This is particularly important in relation to facilities provided to camps
and in this regard requests have been made to the OAU, rather than the
state, to assist. For example, in relation to Djibouti: ‘Concerning the coun-
try’s population, the refugees, including migrant workers, exert tremen-
dous pressure on the country, the mission requests the OAU to consider
giving some assistance to both camps to buy the much needed blankets and
assist in constructing simple delivery rooms for the expectant mothers’.?”"
There has also been some recognition by the OAU of the living conditions
of refugees, but this tends to be in general terms: ‘cognizant of the fact that
the living conditions of refugees in Africa, especially those of the aged,
women, children and the disabled is steadily deteriorating every year’, and
calling on states to ratify the ACHPR among other instruments.”’’

Whose responsibility?

One of the main reasons why the approach to refugees and their rights
has been incoherent in the OAU/AU could relate to the lack of clarity as
to whose responsibility they are.””? The OAU has consistently expressed

268 CM/OAU/AEC/REGL.1(IX).

269 Report of the Secretary General on the Thirtieth Ordinary Session of the OAU Com-
mission on Refugees, on the Situation of Refugees, Returnees and Displaced Persons in
Africa, CM/2105(LXX) Rev.1, para. 30.

70 In relation to Sudan the Commission ‘requests the OAU to consider buying essential items
such as blankets, jerrycans, plastic sheets and cooking utensils to benefit the internally
displaced persons), Ibid., para. 47.

271 Resolution on the Situation of Refugees in Africa, CM/Res.939(XL), preamble and para.
3. See also Resolution on the Situation of Refugees in Africa and on Prospective Solutions
to their Problems in the 1980s, CM/Res.727(XXXIII), Rev.1, paras. 3-5.

272 The OAU has on a few occasions stressed that refugees themselves have responsibilities,
Decision on the Progress Report of the Secretary General on the Efforts Deployed Towards
Mainstreaming African Women’s Concerns into Peace and Sustainable Development
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gratitude to host states’’” and recognised the ‘heavy burden’ imposed on

them,”’* in spite of their limited resources,”’> and sometimes difficult
home conditions,>’° noting this is done ‘in a humanitarian spirit, as well
as in the spirit of African solidarity and brotherhood’?”” The OAU has
praised countries for giving asylum to refugees from conflicts.””® Although
host states have an obligation to comply with the various international
standards on refugees and human rights,””” the granting of asylum still
seems to be treated as an optional act. The OAU has stated that ‘refugees
should be allowed to participate in decisions concerning their repatri-
ation. In this connection, they should be provided with all the relevant

Processes, Doc.CM/2117(LXX): ‘calls upon all stakeholders, returnees and internally dis-
placed persons to support and implement the Plan of Action’.
73 Resolution on Special Assistance to Southern African Refugees, CM/Res.547(XXIX),
paras. 1 and 2.
274 Report of the Secretary General on the Thirtieth Ordinary Session of the OAU Com-
mission on Refugees, on the Situation of Refugees, Returnees and Displaced Persons in
Africa, CM/2105(LXX) Rev.1.
‘Pays tribute to member states who continue to receive and cater for the needs of
refugees and displaced persons in spite of their limited resources’, Resolution on Refugees,
Returnees and Displaced Persons in Africa, CM/Res.1433(LVII).
Congratulates ‘host countries that continue to receive and assist refugees in spite of the
socio-economic difficulties which are recently compounded by complex situations and
new challenges and currently aggravated by the floods and drought’, Report of the OAU
Commission on Refugees, Returnees and Displaced Persons in Africa, CM/2171(LXXII),
Rev.2.
Decision on the Report of the Secretary General on the Thirtieth Ordinary Session of the
OAU Commission on Refugees, on the Situation of Refugees, Returnees and Displaced
Persons (Doc.CM/2105(LXX)), CM/Dec.459(LXX).
For example, it ‘expresses its appreciation to the people and Government of Guinea
for the generous hospitality they have always accorded the populations of the neigh-
bouring countries in distress and hails its commitment to continue to give asylum to
these populations, in accordance with the relevant provisions of the OAU Convention
on Refugees’, Decision on the Situation in the Mano River Sub-Region, CM/Dec.572
(LXXIII).
Decision of the OAU Council of Ministers on the Report of the Commission of Twenty on
the Situation of Refugees, Returnees and Displaced Persons in Africa, CM/Dec.22(LXVII)
Rev.2. See also Report of the OAU Commission of Twenty on the Situation of Refugees,
Returnees and Displaced Persons in Africa, CM/2038(LXVII) Rev.1, Draft Resolutions,
CM/Draft/Res.1-30(LXIII) Rev.1, Draft Resolution on Refugees, Returnees and Displaced
Persons, CM/Draft/Res.5(LXIII) Rev.1, Draft Rapporteur’s Report of the Sixty-Seventh
Ordinary Session of the Council of Ministers, CM/Plen/Draft/Rapt/Rpt(LXVII), consid-
ering the Report of the Commission of Twenty on the Situation of Refugees, Returnees
and Displaced Persons in Africa, at 50, para. 192; Decision on the Report of the OAU
Commission on Refugees, Regarding the Situation of Refugees, Returnees and Displaced
Persons in Africa (CM/2171(LXXII), CM/Dec.531(LXXII).
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information necessary for informed judgments.’**" In addition, ‘the inter-
national community should provide assistance for the rehabilitation or
reconstruction of the social and economic infrastructures, services and
distribution systems in the areas of return in order that the conditions for
successful repatriation are thereby created’*!

States of origin, in turn, are urged to ‘promote conditions conducive to
the return and sustainable reintegration of refugees and displaced persons
in their countries of origin’?®* Further, ‘it is the responsibility of African
leaders to find political solutions to the on-going crises which produce
refugees and internally displaced persons and as a result, threaten peace,
security and stability which slows down the socio-economic development
in Africa’”®’ This fudge has resulted in human rights obligations being
kept off the agenda and a coherent approach to them in the context of
refugees avoided.

Further, considerable attention has been paid to the notion of burden
sharing. The widespread practice and attention paid to this concept by the
OAU suggests that it is a legally binding norm.”** The OAU Convention
provides in this regard that ‘where a Member State finds difficulty in
continuing to grant asylum to refugees, such Member State may appeal
directly to other Member States and through the OAU, and such other
Member States shall in the spirit of African solidarity and international co-
operation take appropriate measures to lighten the burden of the Member

State granting asylum’.®

280 Addis Ababa Document on Refugees and Forced Population Displacements in Africa,

at 318.
281 Tbid.
282 Decision on the Report of the Commission of Twenty on the Situation of Refugees,
CM/Dec.362(LXVI). Addis Ababa Document on Refugees and Forced Population
Displacements in Africa.
Report of the Secretary General on the Thirtieth Ordinary Session of the OAU Commis-
sion on Refugees, on the Situation of Refugees, Returnees and Displaced Persons in Africa,
CM/2105(LXX) Rev.1. Further, ‘it is the responsibility of Africans themselves to resolve
the problem of refugees and displaced persons. There is no substitute to the continent’s
political will to tackle the root causes of this problem. In this regard, there is an enormous
task to be fulfilled by the governments of Africa towards attaining this goal), Report of
the OAU Commission of Twenty on the Situation of Refugees, Returnees and Displaced
Persons in Africa, CM/1985(LXV) Rev.1.
Noll and Vedsted-Hansen, ‘Non-Communitarians’ at 388-9. See also J. P. Fonteyne,
‘Burden Sharing: An Analysis of the Nature and Function of International Solidarity
in Cases of Mass Influx of Refugees’, Australian Yearbook of International Law 8 (1983)
162-88.
285 OAU Refugee Convention, Article 2(4).
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Thishasbeen considerably elaborated on by the OAU in subsequent res-
olutions and decisions. Burden sharing has thus been directed at African
states who do not host refugees, for example, with the OAU inviting:
‘member states of the OAU which are not directly confronted with the
problem of refugees to foresee the possibility of sharing the burden of
the countries of first and second asylum of these refugees, in accepting
every year a number of refugees which they will be free to determine’”*
and ‘countries not sheltering refugees or accommodating only a limited
number of refugees to take necessary measures with a view to sharing the
burden with countries sheltering refugees’.”®” The OAU has stressed con-
sistently the need to ensure ‘responsibility sharing’ among states for deal-
ing with refugees: ‘the problem of refugees is social and humanitarian
in nature and should therefore not become a cause of tension between
states’, and given the heavy burden of asylum, the solution could only be
achieved through ‘responsibility sharing’**®

In this regard, therefore, Africans have the ‘primary responsibility’.
As the Secretary General of the OAU noted:

289

I would like to stress that the solution to this problem lies primarily in
our own hands. As Africans, we should endeavour, in a serious and prac-
tical way to address root causes of the problem. Genuine efforts on the
part of the African peoples to seek solutions to the conflict situations,
to eradicate poverty and ensure greater participation of our people in the
political and economic processes, to build democratic institutions and pro-
mote a culture of tolerance and national reconciliation will go a long way
towards addressing the problem of refugees and displaced persons in our
Continent.””’

Despite this, burden sharing is also perceived as being borne by the
international community.””! This is of course an issue recognised by the

286 Resolution on Commission of Ten on Refugees, CM/Res.296(XX).

287 Resolution on the Situation of Refugees in Africa, CM/Res.774(XXXIV), para. 6.

288 AHG/Dec.165(XXXVII). 28 Decision on Refugees, CM/Dec. 574(LXXIII).

20 Introductory Note to the Report of the Secretary General on the Sixty-Ninth Ordi-
nary Session of the Council of Ministers, Addis Ababa, 19-23 March 1999, para. 287.
See also Report of the Seventy-Third Ordinary Session of the Council of Ministers,
February 2001, CM/Rpt.(LXXIII), paras. 58—9; Resolution on Refugee Problems in Africa,
CM/Res.620(XXXI), preamble.

Resolution on the International Conference on Assistance to Refugees in Africa (ICARA)
and on its Follow-up, CM/Res.868(XXXVII). Report of the Sixth Ordinary Session of the
Committee of Ambassadors and Other Plenipotentiaries, Amb/Cttee/Rpt(VI).
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international community itself through the UN Charter’”” and ‘reflects
recognition of the inherently international dimension to the movements
of persons across borders’?’> Thus, the OAU, in the 1994 Addis Ababa
Recommendations, noted:

Itis now evident that African countries cannot sustain the burdens of host-
ing refugees on their own. Yet because of ‘compassion fatigue’ or ‘donor
fatigue’, financial and material resources for refugee programmes in Africa
from the developed countries are declining. In recent emergency situa-
tions, the response of the international community has been hesitant and
characterised by poor preparedness and limited resources.””*
It made recommendations that ‘donor countries, relevant intergovern-
mental and non-governmental organisations should provide financial,
material and technical assistance to the African asylum countries hosting
refugee populations . . . The Symposium recommends that this problem
be addressed in a global and comprehensive manner”. It further appealed
for ‘genuine international solidarity and burden sharing to be brought
back to the centre of the refugee problem . .. In particular, a truly inter-
national system embracing global standards and principles on preven-
tion, refugee protection, assistance and solutions should be reinvigorated.
The steady slide towards restrictive, deterrent, laws, policies and prac-
tices at a global level must be halted and reversed’?”” In order to do this
Africa should define modalities on a regional or sub-regional basis, where
appropriate.’’®

Indeed, the international community has been criticised for ‘focusing
on the plight of refugees elsewhere, at a time when the African Continent is
experiencing a complex refugee crisis,””” noting ‘the treatment of refugees
in Africa who do not receive the necessary attention and resources, com-
pared to the assistance granted to refugees in other regions of the world’
The international community has been urged to provide support and

292 Articles 1,13(1)(b), 55 and 56; Goodwin-Gill, The Refugee in International Law, at 291. The
UNHCR has said that ‘there is a need for continuing international cooperation in finding
durable solutions . . . and for the provision of support and assistance to first countries
of asylum’, 1984 UN International Conference on Population, Recommendation 47, UN
Doc.A/AC.96/INF.170, 3 September 1984.

23 Goodwin-Gill, The Refugee in International Law, at 292.

24 Recommendations of the OAU/UNHCR Symposium on Refugees and Forced Population

Displacements in Africa, at para. 8.

Ibid., Recommendation Nos. 9-11. 2% Tbid., Recommendation No. 12.

297 Press Release 34/99, 28 April 1999 (mission to Angola, DRC, Tanzania and Zambia).
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assistance ‘comparable to the quantum of resources available to refugees
in other parts of the world’?*

The OAU has stated that what burden sharing entails is not only human-
itarian and emergency assistance,””” but also more long-term measures,
‘especially in some areas which affect both the refugees and the host
countries. These areas include education, environmental degradation and
water resources, food and non-food items, health services as well as in rein-
tegration and rehabilitation programmes.”*’’ This does appear to recog-
nise, therefore, that international assistance must go further than financial
or technical assistance.””"

As a consequence of this, emphasis has been placed on the role of the
UNHCR. As seen above, no organ was established under the OAU Refugee
Convention to monitor implementation of its provisions. Indeed, consid-
erable focus has been placed by the OAU on the role of the UNHCR in this
regard. This began early on in its history with a cooperation agreement
being signed between the OAU and UNHCR in June 1969 which provided
for regular consultation, exchange of documents and information, going
to each other’s meetings, etc.””” As has been noted:

UNHCR has slipped easily into the role of guarantor of the OAU Con-
vention, with its broader definition of refugee, since 1969. In part, the
expansion of UNHCR’s role in Africa reflects the complete ineffectiveness
of the OAU Bureau of Refugees in performing any of the protective func-
tions contained in the Convention. The OAU Bureau has been a major actor
in none of the refugee crises since its inception. In practice, it is the UNHCR
that has become the inter-governmental body with primary responsibility
for policing the 1969 OAU Convention.””

Despite the recognition above that African states themselves had ‘pri-
mary responsibility’ and the existence of OAU organs which had some
remit over refugee issues, the UNHCR was thus seen by the OAU as the
primary body for dealing with refugees.’”* Apart from detracting from

298 Decision on the Report of the OAU Commission on Refugees, Regarding the Situation
of Refugees, Returnees and Displaced Persons in Africa, (CM/2171(LXXII), CM/Dec.531
(LXXII).

29 Ibid.

300 Report of the Secretary General on the Thirtieth Ordinary Session of the OAU Com-
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Africa, CM/2105(LXX) Rev.1.

301 Fonteyne, ‘Burden Sharing, at 175-6. 302 Amate, Inside the OAU, at 466.
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304 Resolution on Cooperation between OAU and UNHCR, CM/Res.622(XXXI), preamble.



REFUGEES AND HUMAN RIGHTS 233

the responsibilities of African states, it has been questioned whether the
UNHCR can fulfil this role, particularly with regard to human rights
protection.’®

Conclusion

The overall perception of the treatment of refugees and internally dis-
placed persons in Africa by the OAU/AU is therefore mixed. While there
clearly has been some attention to their rights, and the OAU Convention
offered some progressive developments on international standards, the
OAU/AU has failed to develop a coherent human rights integrated policy
towards the treatment of refugees across the continent. One of the main
reasons for this must be the lack of clear mechanisms to deal with the
issue of refugees as a whole. The matter has been separated amongst var-
ious bodies over the years, none of which has taken the initiative or acted
in anything other than a passive way, certainly with respect to human
rights.

Along with a desire to see the refugee situation as part of the develop-
ment process as a whole, there has been recent attention to a more inte-
grated approach to human rights and refugees in the OAU/AU. Presently,
therefore, the Humanitarian Affairs Refugee and Displaced Persons Divi-
sion of the Political Affairs Directorate at the AU Commission coordinates
the AU’s approach to refugees, although some aspects of migration are
dealt with under the Social Affairs Directorate. The UNHCR is closely
involved in supporting the development of the AU in this regard, and
its relationship with the African Commission on Human and Peoples’
Rights is a positive step in this direction. It is also apparent that the rights
of refugees have been integrated into the CSSDCA process and NEPAD.

305 In recent years there has been staunch criticism from many circles regarding

UNHCR’s inability to take a strong stance towards governments on issues of the
rights of refugees and, hence, its inability to perform an effective monitoring role. ..
UNHCR’s increasing emphasis on the provision of humanitarian aid has made
the organisation incapable of maintaining a strong stance towards governments.
UNHCR’s priorities currently lie in retaining presence in countries of asylum, and
running large scale, expensive aid operations. Speaking out and criticising a coun-
try’s refugee policies, often seems to take a back seat to these aid operations, which
are less controversial for all and which, being far more high profile, also attract
large amounts of funding.

S. Takahashi, ‘Recourse to Human Rights Treaty Bodies for Monitoring
of the Refugee Convention’, NQHR 20(1) (2002) 53-74, at 58—-60
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It is clear, however, that the AU now needs to consolidate the numerous
resolutions, agencies and standards that it has created over the years and
produce a comprehensive and coherent approach to this area in the future.
In doing so it needs to match its rhetoric on the refugee and internally
displaced persons situation as the primary responsibility of Africans with
mechanisms and procedures at the level of the AU to consolidate this. As
Amate noted in 1986, but which is perhaps even more relevant today:

The OAU cannot any longer pretend that the problem of refugees in Africa
can be solved by merely adopting resolutions which none of its member-
governments is willing to implement. What is required now is for the OAU
to set up machinery that will follow up its resolutions and to do its best to
persuade its member-governments to implement the resolutions they have
themselves adopted.’*®

The closer relationship between the African Commission on Human and
Peoples’ Rights and the UNHCR has largely taken place outside the main
AU structures. What is needed now is for these initiatives to be accom-
panied by involvement from the AU organs with remit in this area. The
references in the main instruments such as the Constitutive Act, NEPAD,
CSSDCA, provide the potential for AU organs to ensure that the human
rights of refugees are integrated in their mandates.

306 Amate, Inside the OAU, at 474-5.



Development, NEPAD and human rights

OAU historical view of development

While in its early years the OAU was preoccupied with decolonisation
and ending apartheid in southern Africa, from fairly early on — and cer-
tainly central to its deliberations now — was an awareness of the need
for Africa’s development. This has encompassed focusing on the impact
of globalisation on Africa,' the OAU/AU’s role in international fora and
international financial institutions,” its work with Western states through
the G77 and ACP-Lomé agreements,’ the relationship with the ECA,*
and the contributions it has made at the level of the UN and elsewhere
to the development of a New International Economic Order.” Thus, the

Decision on the Convening of an Extraordinary Session of the OAU Assembly of
Heads of State and Government in accordance with Art.33(5) of its Rules of Procedure,
AHG/Dec.140(XXXV): suggestions by Qadhafi on collective security and conflicts and ways
to make the OAU effective ‘so as to keep pace with political and economic development
taking place in the world and the preparation required of Africa within the context of
globalisation so as to preserve its social, economic and political potentials’ See also Draft
Rapporteur’s Report of the Sixty-Seventh Ordinary Session of the Council of Ministers,
CM/Plen/Draft/Rapt/Rpt(LXVII) para. 210, which notes the meetings of the OAU and that
the Minister of Foreign Affairs of Burkina Faso noted that the next session ‘should be one
with a difference centred on the effective implementation of the decisions in the face of
challenges posed by globalisation’

Resolution on Africa and the International Financial Institutions, CM/Res.213(XIV), focus-
ing on the need to make ‘the participation of African representatives more effective in these
organisations’.

Resolutions on the OECD, CM/Res.215(XIV); Resolution on UN Conference on Trade and
Development, CM/Res.43(I1I); Resolution on UNCTAD, CM/Res.122(IX).

4 E. K. Kouassi, ‘OAU-UN Interaction over the Last Decade’, in El-Ayouty (ed.), OAU after
Thirty Years 139-46, at 144.

With regard to the development of the NIEO in the UN, itis noted that ‘although members of
the OAU actively participated in all these conferences, the Organization’s role was marginal.
Itrestricted itselfto the support of African initiative led by the ECA and of the ECA’s “African
Plan for the Implementation of the Programme of Action on the Establishment of a New
International Economic Order™, Z. Cervenka, The Unfinished Quest for Unity. Africa and
the OAU (London: Friedmann, 1977), at 184. More generally, as Western states started to
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need for African unity in the face of decolonisation has been replaced by
the need for Africa to unite in the face of globalisation.’ As the Algiers
Declaration noted:

Despite the hopes generated by the end of the Cold War and the attendant
prospects of peace, development and integration in the world economy, we
note that the post-Cold War era is fraught with new and grave uncertain-
ties, serious risks of marginalisation and new challenges that pose numer-
ous threats to our continent . . . Globalisation is undoubtedly the most
widespread of these challenges . . . it has aroused fears in that it poses seri-
ous threats to our sovereignty, cultural and historical identities as well as
gravely undermining our development prospects. We believe that globalisa-
tion should be placed within the framework of a democratically conceived
dynamics, and implemented collectively to make it an institution capable of
fulfilling the hope for a concerted development of mankind and prosperity
shared by all peoples . . . We, for our part, strongly believe that the pro-
motion of economic co-operation and integration for the establishment of
the African Economic Community as provided for under the Abuja Treaty
will help consolidate the efforts being deployed . . . and to address the
major problems facing Africa, notably problems of refugees and poverty,
illiteracy and pandemics including the scourge of AIDS, as well as envi-
ronmental problems, namely water and desertification related issues and
threats to bio-diversity.”

It is in recent years that the initiative for a more integrated approach to
development has become apparent through the adoption of the New Part-
nership for Africa’s Development (NEPAD). This merged the Millennium
Partnership for Africa’s Recovery Programme (MAP) and the Omega
Plan. This merger was approved by the AHSG on 11 July 2001 and its
policy framework, NEPAD, was finalised on 23 October 2001. Its aims
are to deal with poverty and sustainable development, and it has been
formulated by African leaders themselves. Human rights appear to play
an important role in NEPAD. Its Declaration on Democracy, Political,

link aid flows with democratic conditions and reference to human rights, the OAU may
have been prompted to look at development in this context as well, G. R. Olsen, ‘Western
Europe’s Relations with Africa since the End of the Cold War’, Journal of Modern African
Studies 35(2) (1997) 299-319, at 306.

Decision, CM/Dec.334(LXVI), the Council ‘expresses the firm determination of African
countries to achieve at [the Tokyo International Conference on African Development]
action-orientated results, with concrete plan of action, to further promote African devel-
opment in the spirit of African ownership and global partnership’.

7 Algiers Declaration, AHG/Decl.1(XXXV).

o
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Economic and Corporate Governance,” for example, stresses support for
the ACHPR and the UN High Commission for Human Rights. Further,
concrete obligations are set out for states in its Objectives, Standards,
Criteria and Indicators which include ‘promotion and protection of eco-
nomic, social, cultural, civil and political rights as enshrined in all African
and international human rights instruments’” While these commitments
only have to be undertaken voluntarily at present, the CSSDCA process
also suggests a more integrated approach to human rights and develop-
ment and has the further benefit of being compulsory.

Human rights-based approach to development?

Human rights and development have been increasingly linked.!” The
influence of the Western aid donors, international financial and insti-
tutions and the UN,'" and the increased attention to good governance
and democratisation in development debates,'” has led to an increas-
ing acceptance that development is not possible without protection of
human rights: “The relationship between human rights and development
has occupied a prominent place in the international discourse of rights.”'*

Over the years the OAU/AU has also begun to look at development
and human rights as inseparable. For example, in its involvement with
the EC through the ACP-Lomé agreements, there were discussions over
the reference that should be made in the various documents to human
rights.'* The ACHPR in this context ‘represented an attempt to respond to
foreign criticisms concerning the ACP position during the renegotiation

8 Declaration on Democracy, Political, Economic and Corporate Governance, AHG/235
(XXXVIII), Annex I, para. 15.

9 Objectives, Standards, Criteria and Indicators for the African Peer Review Mechanism,

NEPAD/HSGIC-03-2003/APRM/Guideline/OSCI, 9 March 2003, para. 2.5.

M. Haile, ‘Human Rights, Stability and Development in Africa: Some Observations on

Concept and Reality, Virginia Journal of International Law 24(3) (1984) 575-615, at

600-1.

11 UNGA Res.1710(XVT) (1961); UN Report on Development, UN Doc/E/3347/Rev.1 (1960);

GA Declaration on Social Progress and Development in 1969, GA Res.2542(XXIV), 1969.

H.-O. Sano, ‘Development and Human Rights: The Necessary, but Partial Integration of

Human Rights and Development’, HRQ 22 (2000) 734-52, at 735-6.

13 N. J. Udombana, ‘The Third World and the Right to Development: Agenda for the Next

Millennium’, HRQ 22 (2000) 75387, at 765.

R. I. Meltzer, ‘International Human Rights and Development: Evolving Conceptions

and their Application to Relations between the European Community and the Africa—

Caribbean—Pacific States’ in Welch and Meltzer (eds.), Human Rights and Development

208-25, at 215.

10
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period and, more important, to insulate future economic agreements
from similar EC human rights initiatives’'

One way in which the OAU/AU has linked development and human
rights is through the concept of sustainable development.'® In 1999, for
example, the Council of Ministers considered the possibility of setting up
a regional African Commission on Sustainable Development;'” the OAU
was also involved in the World Summit on Sustainable Development,'®
and the Secretary General stressed that such issues must be consolidated
in the African Common Position.

[This] must address poverty and debt issues in Africa, trade and environ-
ment, infrastructure and health, financing of development and promot-
ing peace building and governance as well as other relevant environment
and sustainable development issues that may come up during the national
and sub-regional consultative processes. The issue of land degradation,
desertification and drought must take centre stage in the Common Posi-
tion. Member states must be urged to undertake a common assessment
of implementation of Agenda 21 . . . and to propose adequate policy and
development plans for the further implementation of this global blueprint
for sustainable development.'”

Within this, sustainable development has been interpreted as including
human rights protection. For example, in the 1995 Cairo Agenda for
Action, the AHSG noted the commitment to self-sustaining development,
and stressed in this context the importance of democracy for development,
noting that states should

15 Ibid., at 219.

16 See for example, Draft Declaration on Africa’s Industrialisation, AHG/Draft/Decl.4
(XXXIII) Rev.2. See D. Lang, Sustainable Development and International Law (London:
Kluwer Law International, 1995); P. Sands, ‘International Law in the Field of Sustainable
Development), BYIL 65 (1994) 303-81, at 303; D. McGoldrick, ‘Sustainable Development
and Human Rights: An Integrated Conception’, ICLQ 45 (1996) 796—835; A. Boyle and
D. Freestone (eds.), International Law and Sustainable Development. Past Achievements
and Future Challenges (Oxford: Oxford University Press, 1999).

Decision on the Report on the Conference on an African Process for the Development
and Protection of the Coastal and Marine Environment (Doc.CM/2097(LXX) Add.1),
CM/Dec.479(LXX).

Introductory Note of the Secretary General to the Seventy-Fourth Ordinary Session of the
Council of Ministers, on file with the author, at 81.

Ibid., at 81-2. See also Resolution on Africa’s Preparation for the United Nations Con-
ference on Environment and Development, CM/Res.1361(LIV), preamble; Draft Deci-
sions of the Sixty-Seventh Ordinary Session of the Council of Ministers, CM/DRAFT/
DECISIONS(LXVII) REV.1, at 27.
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launch programmes to promote national unity especially through the pol-
itics of inclusion and a culture of tolerance among the various segments of
our people and among the countries of Africa, based on the principles of
respect of human rights and dignity, free and fair elections, as well as respect
of the freedom of the press, speech, association and conscience . . . ; ensure
the speedy promotion of good governance, characterised by accountability,
probity, transparency, equal application of the rule of law, and clear sepa-
ration of powers . . . ; take measures for the eradication of the root causes
of refugees and displaced persons.”

A further way in which a human rights approach to development
has been taken is through the use of the right to self-determination.
Here the OAU/AU has said that self-determination requires economic
independence:

The current wave of democratisation and its undeniable links with struc-
tural adjustment programs and donor conditionality raise serious ques-
tions regarding the extent to which African states and for that matter their
citizens, may be said to be in control of the determination of their col-
lective political and economic destinies. From the standpoint of constitu-
tional political economy, external ‘ownership’ or political and economic
programmes and policies impact directly and adversely on the right to self-
determination and diminish its force as one of the pillars of the right to
democratic governance. Indeed, such external control may be said to con-
stitute a violation of the right to self-determination and, to an extent, the
emerging right to democratic governance.”!

Thus, the OAU’s Algiers Declaration noted that issues previously char-
acterised by colonisation were now related to ‘universal principles of the
rights of peoples to be the architect of their own destiny, the right to self-
determination and independence, as well as the principle of the sovereign
equality of states and their right to development’. In this respect, self-
determination has also been defined by the OAU/AU as encompassing a
right to the use and control of natural resources. In the African Declaration

20 Relaunching Africa’s Socio and Economic Development: The Cairo Agenda for Action,
AHG/Res.236(XXXI), Annex, paras. 10(b)—(e).

21 D. M. Ayine, ‘Ballots or Bullets?: Compliance with Rules and Norms Providing for the
Right to Democratic Governance. An African Perspective, RADIC 10 (1998) 709-33, at
717. The Report and Decisions of the Eighth Ordinary Session of the Conference of African
Ministers of Information noted that in the past attention in Africa was focused on political
independence, ‘the task of attaining economic independence and promoting sustainable
development would be even more difficult, 17-19 June 1997, Cairo, CIM/8 RPT.(VIII),
para. 8.
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on Co-operation, Development and Economic Independence,” the
AHSG said that one must review the resources and ‘defend vigorously,

continually and jointly the African countries’ inalienable sovereign rights

and control over their natural resources’*’

The OAU/AU have, however, gone further, to argue for a right to devel-
opment. The existence of such a right in international law has been ques-
tioned by many,** although UN organs have taken various initiatives in
thisregard, noting on several occasions a ‘right to development asa human
right’”> Whether this is a legally binding right,”® whether it is simply a
manifestation of other (already accepted) rights,”” and to whom the right
belongs”® are issues that have not been settled by international law. The
OAU/AU has been willing to refer, however, to a right to development
per se. The ACHPR has led the way in this area by including expressly
within its provisions the right to development.”” Unfortunately, little use
has been made of it by its Commission despite the OAU organs noting,

22 Tenth Ordinary Session AHSG, 25 May 1973, para. A.8 ff.

23 Draft Resolution on the Question of Palestine, CM/Draft/Res.23(LXIII) Rev.1.

24 See, for example, S. R. Chowdhury, E. M. G. Dentersand P.]. I. M. de Waart (eds.), The Right
to Development in International Law (Dordrecht: Martinus Nijhoff, 1992); Donnelly argues
that the right to development ‘is both conceptually and practically misguided’, J. Donnelly,
‘The “Right to Development”: How Not to Link Human Rights and Development’, in Welch
and Meltzer (eds.), Human Rights and Development 261-83, at 261; P. Alston, ‘Making
Space for New Human Rights: The Case of the Right to Development, Harvard Human
Rights Yearbook 1 (1988) 1-38, at 21; R. Rich, ‘The Right to Development: A Right of
Peoples?’, in J. Crawford (ed.), The Right of Peoples (Oxford: Oxford University Press,
1988) 17-38.

%> The UN Commission on Human Rights adopted a resolution CHR/Res/4(XXIII), UN
Doc.E/CN.4/1257 (1977). In 1986 the UN General Assembly adopted the Declaration on
the Right to Development, GA Res.41/128, UN Doc.A/41/153, which stated that this right
was inalienable to all human beings, includes the right to self-determination, and provides
responsibility of human beings for development.

26 Udombana, ‘The Third World’, at 755-7.

z The right to development flows from the right to self-determination and has the
same nature. There is little sense in recognising self-determination as a superior
and inviolable principle if one does not recognise at the same time a ‘right to
development’ for the peoples that have achieved self-determination. This right to
development must be an ‘inherent’ and ‘built-in’ right forming an inseparable part
of the right to self-determination. This makes the right to development much more
a right of the state or of the people, than a right of the individual. According to
this view, therefore, the primary responsibility for development and determination
rests with nations themselves.

ibid., at 769-70

28 Declaration on Right to Development, but note 1979 Human Rights Commission resolu-
tion that equality of opportunity was for nations as well, CHR/Res./5(XXXV).

29 ACHPR, Article 22.
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for example, ‘with satisfaction that the African Charter is the first Treaty
that sanctions the right to development as a Human Right’.*

The OAU/AU has stated that the right to development is the right of an
individual ‘as an inalienable human right by virtue of which every human
being is entitled to participate in, contribute to and enjoy the economic,
social and cultural and political development of the society’’! It has thus
stressed the ‘focal role of man, as objective and supreme beneficiary of
development, and that there is a need to entrench the human dimension
in all policies seeking the economic development of our countries’*

It does also suggest, however, that the right to development is a combi-
nation of the range of human rights: ‘convinced that human rights are an
indivisible whole encompassing political, economic, social, cultural and
environmental dimensions), and also notes the importance of the demo-
cratic process to this.”® In particular it has stressed the importance of
economic, social and cultural rights:

stressing the importance that African peoples have always attached to the
respect for human dignity and the fundamental human rights bearing in
mind that human and peoples’ rights are not confined to civil and polit-
ical rights but cover economic, social and cultural problems and that the
distinction between these two categories of rights does not have any hier-
archical implications but that it is nevertheless essential to give special
attention to economic, social and cultural rights in future; . . . considering
that economic and social development is a human right.**

This position was consolidated at the Ministerial Conference on Human
Rights held under the auspices of the OAU in Mauritius in 1999,%° and
more recently at the Kigali Ministerial Meeting on Human Rights of the
AU. The African Commission on Human and Peoples’ Rights at this
meeting stated that ‘the right to development has been so far considered as

30 Resolution on the African Commission on Human and Peoples’ Rights, Twenty-Ninth

Ordinary Session of the Assembly of Heads of State and Government of the Organiza-
tion of African Unity, 28-30 June 1993, Cairo, http://wwwl.umn.edu/humanrts/africa/
resafchar29th.html.

31 Ibid. 32 Declaration on Social Development, AHG/Decl.5(XXX), preamble.

33 Ibid.

3% Decision on Human and Peoples’ Rights in Africa, AHG/Dec.(XVI) Rev.1 1979, preamble.

35 “The Conference also affirms that the right to development, the right to a generally satis-
factory healthy environment and the right to national and international peace and security
are universal and inalienable rights which form an integral part of fundamental human
rights’, Grand Bay Mauritius Declaration and Plan of Action, CONF/HRA/DECL.(I),
para. 2.
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a “Directive Principle” and requested all member states to give effect to this
right and adopt adequate strategies’’® The resulting Kigali Declaration
reaffirmed ‘the right to development and calls upon the international
community to support Member States in their continuing efforts to realize
this right’.”’

Elements of a human rights approach to development
as evidenced by the OAU/AU

The OAU/AU has clearly taken a view of development that is wider than
just encompassing economic issues. Political factors are therefore seen as
essential features in the development of African states and the continent
as a whole.

Importance of democracy for development

The OAU/AU has seen a clear link between democracy and develop-
ment,”® recognising that ‘the reconstruction of the state in Africa is an
essential first, if not the most, important step in the transition to sus-
tainable development’.’” Thus, in its Cairo Agenda for Action the AHSG
noted that ‘we recognise and resolve that democracy, good governance,
peace, security, stability and justice are among the most essential fac-
tors in African socio-economic development, recommending that states
promote national unity ‘based on principles of respect for human rights
and dignity, free and fair elections, as well as respect for the freedom of
the press, speech, association and conscience) together with good gov-
ernance, the rule of law, the separation of powers, full participation of
all people, and tackling root causes of refugees and displaced persons.*’
Human rights protection is thus necessary for development:

Democracy and human rights are prerequisites for peace and sustainable
development in Africa. There is no doubt that non-respect for human
rights impedes socio-economic development. In other words, violations of
human rights constrains efforts of the African people aimed at building

Report of the Meeting of Experts of the First AU Ministerial Conference on Human Rights
in Africa, Kigali, 5-6 May 2003, EXP/CONF/HRA/RPT.(II), para. 42.

37 Kigali Declaration, MIN/CONF/HRA/Decl.1(I), para. 3.

See further chapter 3, on democracy.

H. W. O. Okoth-Ogendo, ‘Governance and Sustainable Development in Africa} in K.
Ginther, E. Denters and P. J. I. M. de Waart (eds.), Sustainable Development and Good
Governance (Dordrecht: Martinus Nijhoft, 1995) 105-10, at 109-10.

Relaunching Africa’s Economic and Social Development, Annex, para. (a).
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peace and sustainable development. Inversely, low levels of economic per-
formance may lead to violation of economic, social and cultural rights and
the proliferation of conflicts. The hypothesis here is that low level macro
economic performance may lead to conflicts, conflicts may lead to human
rights violations and human rights violations may also lead to conflict. .. In
other words, what is intrinsic in this new vicious cycle is that the higher
proliferation of conflicts, the higher the degree and levels of human rights
violations and the lower the level of macro economic performance and
socio-economic development.*!

The concept of ‘good governance’ in this regard has consistently been
stressed as an important element in development.*” NEPAD itself
supports this approach.*’

Right to participation

An important element of development is the ability of individuals and
peoples to participate in the decision making affecting them.* In addi-
tion, previous OAU organs also stressed that ‘people have a fundamental
right to participate fully in the making of policy decisions that affect
their lives at all levels™” and that ‘there is a need to consolidate democ-
racy founded on participation encouraging initiatives and organization
patterns that would enable our societies to influence development and
rely on their own capacities so as to shield themselves against all forms

41 Addressing the Challenges of Peace and Security in Africa, Conflict Management Center,

Occasional Paper Series No. 1/1999 has a separate section on ‘Good governance, human

rights and conflict management, 14 ff., at 21.
Good governance means the management of relations between government and its
populace within a given constitutional order. Good governance is the opposite of
poor or bad governance, which reaches from denial of political and civil as well as
economic, social and cultural rights, administrative inefficiency and corruption, to
deficient legal protection and political repression, and ultimately to mass violations
ofhuman rights and tyranny. It entails waste of human power and natural resources;
it leads to environmental degradation and prevents sustainable development.

42

K. Ginther, ‘Sustainable Development and Good Governance: Development
and Evolution of Constitutional Orders’, in Ginther et al. (eds.),
Sustainable Development and Good Governance 150-77, at 157.
4 ‘It is now generally acknowledged that development is impossible in the absence of true
democracy, respect for human rights, peace and good governance’, New Partnership for
Africa’s Development (NEPAD), October 2001, para. 79. See also Objectives, Standards,
Criteria and Indicators, paras. 2.1 and 2.4.
4 A. S. Tolentino, ‘Good Governance through Popular Participation in Sustainable Devel-
opment), in Ginther et al. (eds.), Sustainable Development and Good Governance 137-49.
3 CM/Res.1286(LII).
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of violence, extremism and discrimination’.*® NGOs have a role to play.*’
A particularly important contribution in this regard has been the adop-
tion under the OAU of the African Charter on Popular Participation in
Development and Transformation. This provided that ‘nations cannot be
built without the popular support and full participation of the people’*®
It defines ‘popular participation’ as ‘the empowerment of the people to
effectively involve themselves in creating the structures and designing the
policies and programmes that serve the interests of all as well as to effec-
tively contribute to the development process and share equitably in its
benefits’*” This requires ‘an opening up of political process to accom-
modate freedom of opinions, tolerate differences, accept consensus on
issues as well as ensure the effective participation of the people and their
organisations and associations’; and ‘that the political system evolve to
allow for democracy and full participation by all sections of our soci-
eties’”’ Particular attention is also paid to the position of women, who
should be ‘given the highest priority by society as a whole and African
governments in particular,’’ and biases against women should be elimi-
nated.”” Governments should ‘set themselves targets for the appointment
of women in senior policy and management posts in all sectors of gov-
ernment,” and the UN should implement its decision to have at least
30 per cent women in senior positions and ensure that African women
are adequately represented at this level.”* The Charter states that this is
not only the responsibility of African governments to ensure freedom
of expression and basic human rights and ending conflicts,”” but also
of the people themselves.”® The UN is also called upon to ‘promote the
application of justice in international economic relations, the defence of
human rights, the maintenance of peace and achievement of disarma-
ment and to assist African countries and peoples’ organisations with the
development of human and economic resources’”” Other recommenda-
tions are also made to NGOs,” the media,” women’s organisations,*’

46 Declaration on Social Development, AHG/Decl.5(XXX), para. 4.

47 ‘Desirous of making African Non-Governmental Organizations play their role in favour
of the economic and social development of OAU Member States, without interfering in
the internal affairs of the member states, and/or projecting extra continental interests
not in conformity with OAU objectives, Resolution on the Conference of African Non-
Governmental Organizations, CM/Res.712(XXXII), preamble.

African Charter for Popular Participation in Development and Transformation, Arusha,
1990, para. 7.

4 Ibid., para. 11. %0 Thid. 51 Ibid., para. 12. 52 Tbid., para. 14.

53 Ibid., para. 16. >4 Ibid., para. 22. %5 Ibid., paras. 17-19. % Ibid., para. 13.
57 Ibid., para. 22. %8 Tbid., para. 23.D. % 1bid., para. 23.E. 60 Ibid., para. 23.F.

48
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62

trade unions®! and youth and student organisations.®” Popular partici-
pation is to be monitored on the basis of the literacy rate, freedom of
association, representation of the people in national bodies, the rule of
law and social and economic justice, protection of the environment, free-
dom of the press and media, implementation of the Abuja Declaration
on women, political accountability of leadership and decentralisation in
decision making.®’

The establishment of the Pan-African Parliament has a great poten-
tial to increase participation on issues under the AU which relate to
development, and it has been emphasised that this should be part of
its role: ‘in order to ensure that the peoples of Africa are fully involved
in the economic development and integration of the Continent’.** The
creation of ECOSOCC may assist in ensuring some degree of popu-
lar participation in the work of the AU in development; certainly that
was one of the intentions behind it. The CSSDCA Solemn Declara-
tion also affirms ‘the principles of popular participation’.®> Unfortu-
nately, NEPAD has already been criticised for its top-down approach
and failure of states to popularise it domestically despite its reference
to the need for participation® and objectives and indicators in this
regard.®’

Socio-economic rights

Central to the issue of development is the protection of economic and
social rights. The OAU/AU has stressed the importance of these rights,
in particular when compared with civil and political rights, in achieving
development on the continent. NEPAD and the CSSDCA also contain
specific obligations.®®

¢! Tbid., para. 23.G. 62 Ibid., para. 23.H. % Ibid., para. 32.

64 Treaty Establishing the African Economic Community, Article 14(1).

5 CSSDCA Solemn Declaration, AHG/Decl.4(XXXVI), para. 12(e).

% ‘Promote political representation, thus providing for all citizens to participate in the

political process in a free and fair political environment, Declaration on Democracy,

Political, Economic and Corporate Governance, para. 13.

For example, ‘what measures has government taken to provide opportunities for partici-

pation in development by key stakeholders in civil society, the private sector, communities

and their organisations, Objectives, Standards, Criteria and indicators, para. 5.6.2.

%8 See, for example, NEPAD, paras. 123, 126; CSSDCA Solemn Declaration, para. 12(n):
‘ensure the enactment of appropriate national laws to extend equal opportunities with
respect to health, education, employment and other civic rights to all citizens, especially
women and the girl child’.
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Corruption

Some attention has been paid to developing principles on corruption
and linking these with the violation of economic and social rights. The
AHSG has suggested that the Secretary General of the OAU convene a
high-level meeting of experts with the African Commission on Human
and Peoples’ Rights to examine ‘obstacles to the enjoyment of economic
and social rights including corruption’.®” NEPAD requires a mechanism
to be established to deal with corruption, and it is clear that the AU sees
the adoption of its Convention on Preventing and Combating Corruption
as fulfilling this role. Certainly, among the Objectives and Principles of
the Convention are the promotion of ‘socio-economic development by
removing obstacles to the enjoyment of economic, social and cultural
rights as well as civil and political rights’ and ‘respect for human and
peoples’ rights in accordance with the African Charter on Human and
Peoples Rights and other relevant human rights Instruments’”’
Unfortunately the Convention does not provide for particularly strong
enforcement. Its independent Advisory Board on Corruption has a pro-
motional and advisory capacity, and states are required to report to the
Board on the progress they have made in implementing its provisions.”!

Education

The issue of education has been a theme of the OAU’s approach to
development: ‘convinced that basic education constitutes the cornerstone
for development; . . . determined to ensure the effective participation of
communities and partners in education in defining and implementing
educational policies in order to guarantee social integration and individ-
ual fulfillment’.”> What standard of education is required to be provided,
however, is not entirely clear.”* On some occasions the OAU/AU refers to
the importance of ‘basic education’”* without necessarily defining what
it is. The UN Committee on Economic, Social and Cultural Rights has

Annual Activities of the African Commission on Human and Peoples’ Rights, AHG/Dec
126(XXXIV) 1997.

Convention on Preventing and Combating Corruption, Articles 2(4) and 3(2).

Ibid., Article 22.

72 Resolution on the Declaration of 1996 Year of Education in Africa, CM/Res.1603(LXII),
preamble.

See Committee on Economic, Social and Cultural Rights, ‘The Right to Education (Art.13)},
General Comment, 8 December 1999, E/C.12/1999/10.

Report of the Secretary General on the Conference of African Ministers of Education
(COMEDAF) and the Implementation of the Programme of Action of the Decade of
Education in Africa (Addendum), CM/2113(LXX) Add., at 12.

70
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stated that although ‘primary education is not synonymous with basic
education, there is a close correspondence between the two’, endorsing
UNICEF’s approach that ‘primary education is the most important com-
ponent of basic education’.”” The OAU has said, however, that the right to
education is a ‘basic human right'’® and that education should be made
available to all.”” States have been asked to ‘provide free and universal
primary education,”® which is similar to the approach adopted under the
ICESCR.” With regard to higher education,®” it would appear that the
OAU/AU has stated that there is not necessarily a right to such, but that
states should be encouraged to provide it. Therefore, the OAU has stressed
the important ‘role of universities and institutions of higher learning in
the promotion of socio-economic, scientific and cultural development
on the one hand and freedom, dignity and democracy on the other’?!
Further, if states are to provide higher education, then the OAU/AU has
suggested that fees should be kept to a minimum.®’ The right to education

75 Committee on Economic, Social and Cultural Rights, ‘The Right to Education (Art.13),,
para. 9.

Introductory Note to the Report of the Secretary General on the Sixty-Ninth Ordinary
Session of the Council of Ministers, Addis Ababa, 19-23 March 1999, para. 81; Introductory
Note of the Secretary General to the Seventy-Fourth Ordinary Session, at 73 ff.; Resolution
on the Formation of a Panel of Experts to Propose Possible Innovations in Curricula
Reforms and Methods of Teaching in Primary and Secondary Schools, CM/Res.368(XXIII);
Resolution on the Formation of a Panel of Experts to Study and Report on the Progress
of Adult Continuing Education in Member States, CM/Res.369(XXIII); Resolution on
the Launching of the Decade of Education in Africa (1997-2006), AHG/Res. 251(XXXII)
1996.

Report of the Seventh Ordinary Session of the Committee of Ambassadors and Other
Plenipotentiaries, Amb/Cttee/Rpt(VII).

Report of the Secretary General on the Twenty-Second Ordinary Session of the OAU
Labour and Social Affairs Commission, CM/2112(LXX), para. 45.

79 Committee on Economic, Social and Cultural Rights, ‘The Right to Education (Art.13)),
para. 10.

The OAU/AU has said very little about secondary education. Under the UN ICESCR,
Article 13(2)(b), the Committee has clarified that ““generally available” signifies, firstly
that secondary education is not dependent on a student’s apparent capacity or ability and,
secondly, that secondary education will be distributed throughout the state in such a way
that it is available on the same basis to all, Committee on Economic, Social and Cultural
Rights, ‘The Right to Education (Art.13), para. 13.

Resolution on the Role of African Universities and Institutions of Higher Learning in
the Development of the Continent, CM/Res.1601(LXII), preamble. See also Resolution
on Strengthening the Role of African Higher Educational Institutions and Universities in
the Development of Africa, AHG/Res.215(XXVIII); African Declaration on Cooperation,
Development and Economic Independence, CM/St.12(XXI), paras. A2—-A7.

‘Noting with concern that some member states despite several OAU resolutions continue
to charge “Economic” fees in their educational institutions’, Resolution on the Situation
of Refugees in Africa, CM/Res.1084(XLV), preamble.
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also encompasses the development of adult education as ‘one of the fun-
damental aspects of the promotion of the right to education and democ-
ratization of education, as well as the effective introduction of continuing
education for all>®’ In this regard, the Council of Ministers has stated that
‘eradication of illiteracy is necessary for ensuring the exercise of the right
to education, enshrined in the Universal Declaration of Human Rights
and the African Charter on Human and Peoples’ Rights’.*

Beyond these statements, however, it would appear that thereis a certain
amount of discretion allowed to states as to what level of facilities they
provide. So states should ‘guarantee to the entire population the right to
education and training based on African realities and provided in a form
suited to Africa’s needs and development objectives and take all necessary
measures to respect this right’®> This could suggest that African relativities
will be taken into account, a more progressive approach which moves away
from the immediacy of the obligations in the African Charter.*® Further,
where the OAU/AU has called on states to give priority to education in
their development plans, this has been more from an economic point
of view, in terms of developing the economy, than from a human rights
perspective.®’

Health

Among the economic and social rights considered important for devel-
opment is the right to ‘sustainable preservation and protection of health

83 Resolution on International Literacy Year, CM/Res.1295(LII).

84 Resolution on the World Conference on Education for All, CM/Res.1294(LII), preamble.
See also Resolution on Adult/Continuing Education in Africa, CM/Res.800(XXXV); Res-
olution on the Meeting of Experts on the Objectives of Primary and Secondary Education
in Africa, CM/Res.799(XXXV); Resolution on Africa and the International Literacy Year
(1990), CM/Res.1237(L).

African Declaration on Co-operation, Development and Economic Independence, Tenth
Ordinary Session AHSG, 25 May 1973, para. A.2.

Even the ICESCR has been interpreted by its Committee as providing for immediate
obligations. These include that the right be guaranteed without discrimination and that
states take steps towards its full realisation, see Committee on Economic, Social and
Cultural Rights, ‘The Right to Education (Art.13)’.

Decision on the Report of the Secretary General on the Conference of African Minis-
ters of Education (COMEDAF I) and the Implementation of the Programme of Action
of the Decade of Education in Africa, AHG/Dec.136(XXXV). See also Report of the
Secretary General on the Conference of African Ministers of Education (COMEDAF)
and the Implementation of the Programme of Action on the Decade of Education in
Africa, CM/2113(LXX); Resolution on Conference of African Ministers of Education,
AHG/Res.183(XXV), paras. 2 and 5.
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as a basic necessity of the individual, an inalienable right and an interna-
tional public good’** The OAU has therefore called on states ‘to consider
health as an indicator and integral part of their economic development,
recommending that they ‘set out policies, strategies and programmes for
the promotion and improvement of the health of the populations in dis-
advantaged urban and rural areas, . . . improve the efficacy of non-western
medicine, . . . pay particular attention to and consider as a matter of pri-
ority the health of the most vulnerable group especially children, women
and the elderly’®’

What standard of health is required is not clear, however. On some
occasions the OAU/AU has referred to ‘a level of health which will per-
mit them to lead a socially and economically productive life, through
primary health care programmes’”” On other occasions it has referred
to the right ‘to enjoy the best attainable state of physical and mental
health’?! The latter is the standard as set out in the ACHPR,” although
this differs slightly from that provided under the UN ICESCR.” The UN
Committee on Economic, Social and Cultural Rights has stated that the
right to health includes not only health care, but also ‘embraces a wide
range of socio-economic factors that promote conditions in which peo-
ple can lead a health life, and extends to the underlying determinants of
health, such as food and nutrition, housing, access to safe and potable
water and adequate sanitation, safe and healthy working conditions and
a healthy environment’.”* The OAU/AU has similarly adopted a broad
approach.

In this regard, states have various obligations, including the require-
ment that they ‘strengthen primary health care systems.. . . ; strengthen all
public education policies by establishing nutrition education in curricula

88 Decision on the Control of Arterial Hypertension in Africa, AHG/Dec.179(XXXVIII).

8 Resolution on Health and Development Policies, CM/Res.1549(LX). See also Declaration
of Health as a Foundation for Development, AHG/Decl.1(XXIII).

% Resolution on Health as a Component of Development, CM/Res.1104(XLVI).

%1 Draft Resolution on the Report of the Secretary General on the Control of Micronutrient

Deficiencies, CM/Draft/Res.15(LXIII) Rev.1.

Article 16 ACHPR reads: ‘(1) Every individual shall have the right to enjoy the best attain-

able state of physical and mental health. (2) States Parties to the present Charter shall take

the necessary measures to protect the health of their people and to ensure that they receive

medical attention when they are sick.’

Article 12(1) of the ICESCR provides that states should recognise ‘the right of everyone

to the enjoyment of the highest attainable standard of physical or mental health’.

Committee on Economic, Social and Cultural Rights, ‘The Right to the Highest Attainable

Standard of Health’, General Comment, 11 August 2000, E/C.12/2000/4, para. 4.
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atall levels of schooling; . . . strengthen a public information system which
can help individuals and communities to be self-sufficient in controlling
Vitamin A and iron deficiencies.”> They should also ensure ‘access to
health care for all, inviolability of the human body and of the genetic her-
itage of the human species’ and ‘the right of everyone, especially children,
to protection from all forms of trade and exploitation’.”

It has paid some attention to the protection of individuals from scien-
tific exploitation,”” stressing ‘the right of the individual to the benefits of
scientific progress as well as application thereof . . . to ensure that scien-
tific progress benefit the individual human being and is achieved under
condition of respect for fundamental human rights’.”®

Eradication of disease is central among the OAU/AU’s considerations,””
in particular polio'” and malaria, the latter being seen as ‘a barrier
to sustainable social and economic development’.!’! States should thus
‘implement well planned and coordinated malaria control programmes
involving individuals, families, communities, institutions, relevant gov-
ernment ministries, and other public and private sectors), allocate suffi-
cient resources and get resources from external sources. It calls on states to
give political support to such action, and for organisations such as WHO
to assist states.'"”

There has been recognition of the impact of drug abuse on devel-
opment'”’ and on political stability.'’* A model Preventive Drug Abuse
Education curriculum for Africa is being developed, as is a study on the

% Draft Resolution on the Report of the Secretary General on the Control of Micronutrient

Deficiencies, CM/Draft/Res.15(LXIII) Rev.1.

% Resolution on Bioethics, AHG/Res 254(XXXII) 1996, paras. 3 and 4.

97 Tbid., paras. 2—4. 9 Ibid., preamble.

9 See, for example, Decision on the Holding of an African Summit on HIV/AIDS,
Tuberculosis and Other Related Infectious Diseases, AHG/Dec.154(XXXVI); Deci-
sion on the Report of African Summit on Roll Back Malaria, AHG/Dec.155(XXXVI);
Decision on Proposal for the Eradication of Tsetse Flies in the African Continent,
AHG/Dec.156(XXXVI).

190 Yaounde Declaration on Polio Eradication in Africa, AHG/Decl.1(XXXII).

191 Harare Declaration on Malaria Prevention and Control in the Context of African

Economic Recovery and Development, AHG/Decl.1(XXXIII).

Draft Harare Declaration on Malaria Prevention and Control in the Context of African

Economic Recovery and Development, AHG/Draft/Decl.I(XXXIII) Rev.2.

Introductory Note of the Secretary General to the Seventy-Fourth Ordinary Session, at

76.

Declaration and Plan of Action on Drug Abuse Control and Illicit Drug Trafficking

in Africa, AHG/Decl.2(XXXII): ‘recognising that illicit drug traffic undermines civil

authorities and governments and poses a threat to political stability; . . . concerned about
the socio-economic consequences of drug abuse because of their particular burden on
national development, productivity and social services as drug abuse affects the society,

102
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link between drug abuse and trafficking.'” There has been a decision to
establish a Drug Control Fund,'’° and a Drug Control and Crime Preven-
tion Unit has been set up under the Social Affairs Directorate of the AU.'"’

There has been less attention, in general, to reproductive health,
although states have been required to ‘provide political support and com-
mitment to adolescent health programmes’ by ‘involving the youth and
adolescentsin the formulation and implementation of reproductive health
programmes as well as allocating the necessary material and financial
resources’.'”® However, this has been placed within the context of social
and cultural norms, the OAU/AU recognising ‘that the implementation
of this recommendation shall not prejudice the specificity of each society,
its religious beliefs, social and cultural traditions’.'”” This removes some
of the original force of the resolution.

Despite the occasional reference to HIV/AIDS,'!’ the OAU/AU did not
really start considering the issue seriously until the late 1990s.''! A clear
link has been made between AIDS and its impact on development.''?
In June 2001 a Summit on HIV/AIDS was held in Abuja, resulting in
the Abuja Framework and Abuja Declaration for Action for the Fight
against HIV/AIDS, Tuberculosis and Other Related Infectious Diseases in
Africa.'”” The OAU has also concluded a Cooperation Agreement with

family and individual’, Report of the Secretary General on the Activities of the General

Secretariat, CM/2058(LXVIII), para. 185.

Introductory Note of the Secretary General to the Seventy-Fourth Ordinary Session, at

77.

106 Ibid. 107 CM/OAU/AEC/REGL.1(IX).

108 Decision on the African Forum on Adolescent Reproductive Health, CM/Dec.339(LXVI).

See also Declaration on the African Plan of Action Concerning the Situation of Women

in Africa in the Context of Family Health, AHG/Decl.1(XXXI).

Decision on the African Forum on Adolescent Reproductive Health.

For example, in a 1991 resolution, Declaration on the Current African Health Crisis,

AHG/Dec.3(XXVII).

Resolution on Regular Reporting of the Implementation Status of OAU Declarations on

HIV/AIDS in Africa, AHG/Res 247(XXXII) 1996; Report of the Secretary General on the

Activities of the General Secretariat, CM/2058(LXVIII) part I; Resolution on the AIDS

Epidemic in Africa: Progress Report and Guidelines for Action, AHG/Res. 223(XXIX)

1993; Lomé Declaration on HIV/AIDS in Africa, AHG/Decl.3(XXXVI). See also Decision

on the African Summit on HIV/AIDS, Tuberculosis and Other Related Infectious Diseases,

AHG/Dec.161(XXXVII); Declaration AHG/Decl.(XXIII) on Health, as a Foundation for

Socio-Economic Development, endorsed in 1987 in Addis Ababa, as well as in the Dakar

(1992) and Tunis (1994) Declarations on HIV/AIDS in Africa.

112 Resolution on the Prevention and Control of AIDS in Africa, CM/Res.1302(LII). Intro-
ductory Note of the Secretary General to the Seventy-Fourth Ordinary Session, at 96.

113 Abuja Framework for Action for the Fight against HIV/AIDS, Tuberculosis and Other
Related Infectious Diseases in Africa, OAU/SPS/ABUJA/4.
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UNAIDS which is ‘an innovative framework to mobilise, urgently, gov-
ernments and civil societies to redirect national and international policies

and resources so as to address the evolving HIV/AIDS epidemic in Africa

and its many compelling implications’.!'*

Various issues have been covered. Firstly, it has been stressed that those
with HIV/AIDS should not be discriminated against, in line with state-
ments by UN bodies.'!” States have thus been asked to make ‘full political
commitment to making AIDS prevention a matter of highest priority,... . to
fight against all discriminatory practices and stigmatization against peo-
ple with AIDS and actively protect vulnerable groups including women
and children’''® Those with HIV/AIDS should be ensured ‘equal rights’'!'”
and states should ‘protect the rights and dignity of nationals with HIV
infection or suffering from AIDS’'"® Particular attention has been paid
to women in this regard, recognising that ‘biologically, women and girls
are particularly vulnerable to HIV infection. In addition, economic and
social inequalities and traditionally accepted gender roles leave them in a
subordinate position to men.’'"”

It has recognised that ‘the transmission of AIDS can be controlled
through education and information to the public to effect change of

114 Decision on the Report of the Secretary General on the Draft Co-operation Agreement

between the OAU and UNAIDS (Doc.CM/2124(LXX)-e), CM.Dec.478(LXX). See also

Decision on the Report of the Secretary General on Co-operation between the General

Secretariat and UNAIDS within the Framework of the International partnership to Con-

trol HIV/AIDS in Africa (Doc.CM/2115(LXX)), CM/Dec.467(LXX); also, more recently,

Draft Maputo Declaration on HIV/AIDS, Tuberculosis, Malaria and Other Related Infec-

tious Diseases, Assembly/AU/Decl.3(II).

For example, UN Commission on Human Rights, Discrimination Against HIV-Infected

People or Peoples with AIDS, 8 December 1993, E/CN.4/1994/37.

116 Resolution on AIDS and Africa: Agenda for Action, AHG/Res.216(XXVIII). In the Abuja

Declaration it recognised: ‘We are aware that stigma, silence, denial and discrimination

against people living with HIV/AIDS (PLWA) increase the impact of the epidemic and

constitute a major barrier to an effective response to it. We recognize the importance of

greater involvement of People Living with HIV/AIDS.), para. 12.

Abuja Declaration, para. 24.

118 Resolution on the Prevention and Control of AIDS in Africa, CM/Res.1302(LII),
para. 2(e). See also Progress Report of the Secretary General on the Follow-Up on the
Abuja Declaration and Framework Plan of Action on HIV/AIDS, Tuberculosis, and Other
Related Infectious Diseases in Africa, Doc.CM/2249(LXXVI)-d, Report of the Fifteenth
Ordinary Session of the Committee of Ambassadors and Other Plenipotentiaries, 6 July
2002, Cttee/ AMB/Rpt(XV), para. 70.

19 Abuja Declaration, para. 7. Note that the UN CEDAW Committee has recognised the
impact of HIV/AIDS on women in particular, ‘Women and Health’, General Recommen-
dation No. 24, 2 February 1999.

115
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their behavioral patterns and life styles’!?’ This includes developing pro-
grammes to ensure sensitivity to the negative impact on such people,
enacting legislation to protect the rights of those infected; strengthen-
ing existing legislation relating to human rights, gender inequalities and
respecting the rights of those infected; harmonising approaches to human
rights across countries; and assisting women in protecting themselves
against HIV/AIDS. States should also provide access to treatment and sup-
port and affordable drugs and technology; strengthen health systems;'?!
and provide counselling on AIDS.'?” States have a responsibility to deal
with primary health care and to provide a sustainable way of treating
those with HIV/AIDS.'%’

Besides the duty of the state in providing access to affordable medicine,
the OAU/AU has recognised that this is an international problem and has
therefore called on the international community to ensure that Africa
has access to medicines'”* and ‘to adequately consider Africa in the
global resources available for HIV/AIDS in order to facilitate prevention
and wider accessibility to current research findings, especially on drugs
and other medicines necessary in the overall responses to this infection’.
Thus pharmaceutical companies ‘manufacturing anti-retroviral and other
drugs necessary in the management of HIV/AIDS patients [are to be
urged] to consider wider accessibility to those drugs by lowering their
retail price’’” The OAU has also recommended a special fund to meet
the cost of treating African AIDS victims.'*

Food, water and housing

Nutrition and access to food has been raised in UN bodies as a relevant
issue in development,'?” as it has been before the OAU/AU. The reasons

120 Resolution on AIDS Prevention in Africa, CM/Res.1165(XLVIII).

121" Abuja Declaration, para. 31. 122 Resolution on AIDS Prevention in Africa.

123 Abuja Declaration.

124 Report of the Seventh Ordinary Session of the Committee of Ambassadors and Other
Plenipotentiaries, Amb/Cttee/Rpt(VII), para. 97.

125 Establishment of an African Fund for AIDS Control, AHG/Dec.125(XXXIV), paras. 2

and 3. See also Report of the Secretary General on the Follow-Up of OAU Declarations

on HIV/AIDS in Africa — Doc.CM/2079(LXVIII), CM/Dec.423(LXVIII), paras. 2—6.

Report of the Seventh Ordinary Session of the Committee of Ambassadors and Other

Plenipotentiaries, Amb/Cttee/Rpt(VII), noting the Report of the Secretary General

on the Follow-Up to the OAU Resolutions and Declarations on HIV/AIDS in Africa

(Doc.CM/2079(LXVIII)), para. 97.

127 See UN Committee on Economic, Social and Cultural Rights, ‘The Right to the High-
est Attainable Standard of Health’, General Comment, 11 August 2000, E/C.12/2000/4;
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behind issues of food insecurity are attributed by the OAU/AU to a number
of causes including ‘drought, . . . inadequate or absence of storage facil-
ities and transport infrastructure as well as of conflicts’!?® The need for
African self-sufficiency has been stressed in this regard'*’ and the wider
responsibility of the international community is also recognised.'*’ The
AU has, for example, stressed the need to protect domestic producers:
‘urges member states to develop mechanisms of support and protection
of domestic food producers on the Continent, individually or collectively;
further urges member states to devise and implement policies that can
increase public awareness for the production and consumption of indige-
nous and traditional foods which are rich in micronutrients’'”' There
has also been a recognition of the wider importance of nutrition, includ-
ing the impact of vitamin deficiencies on individuals’ health. States are
therefore required to improve their primary health-care systems and to
‘strengthen all public education policies’'*?

The impact of safe water on development has also been noted by the
OAU/AU'** and reaffirmed by commitments in NEPAD.'** Within the
context of one’s ‘living environment’, the OAU/AU organs have paid some
attention to housing needs, reflecting the approach of the UN,'** noting
‘due to, inter alia, the pressure of population growth and urbanisation
and because the financial resource requirements for human settlement

UN Committee on Economic, Social and Cultural Rights, ‘The Right to Adequate Food
(Art.11), 12 May 1999, E/C.12/1999/5.

Introductory Note of the Secretary General to the Seventy-Fourth Ordinary Session, at
73.

Draft Resolution on the World Food Summit, the Need of an Active African Involvement
and Participation, CM/Draft/Res.26(LXIII) Rev.1. See also AHG/Res.244(XXXI) on Food
and Security and Agricultural Development in Africa.

130 Message to the G8 Summit of Genoa, 20-22 July 2001, AHG/ST 3(XXXVII).

BB Decision on the Progress Report of the Secretary General on the Status of Imple-
mentation of the African Regional Nutrition Strategy 1993-2003 on Nutrition
(Doc.CM/2119(LXX)), CM/Dec.471(LXX).

Draft Resolution on the Report of the Secretary General on the Control of Micronutrient
Deficiencies, CM/Draft/Res.15(LXIII) Rev.1. See also Report of Secretary General on the
control of Vitamin A and Iron Deficiencies (Doc.CM/1928(LXIII)).

Report of the Seventh Ordinary Session of the Committee of Ambassadors and Other
Plenipotentiaries, Amb/Cttee/Rpt(VII), noting Background Documents to the OAU Res-
olution on Water Supply and Sanitation in Africa Item proposed by Nigeria, CM/2057
Add 3, Doc.CM/2057.

‘To ensure sustainable access to safe and adequate clean water supply and sanitation,
especially for the poor, NEPAD, para. 116.

See UN Committee on Economic, Social and Cultural Rights, ‘The Right to Adequate
Housing (Art.11(1))’, General Comment No. 4, 13 December 1991.
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programmes far exceed the availability of resources in these countries’.'*

In this regard attention should be paid to ‘securing renewed political and
financial commitment by the international community to the provision
of shelter for the homeless particularly in Africa as a matter of priority’.!?’
This appears more limited than the UN ICESCR definition that ‘the right
to housing should not be interpreted in a narrow or restrictive sense
which equates it with, for example, the shelter provided by merely having
aroof over one’s head or views shelter exclusively as a commodity. Rather,
it should be seen as the right to live somewhere in security, peace and

dignity.’!?

Employment and social security

One of the early reasons the OAU seems to have looked at the issue of
employment in the context of rights arose in relation to the treatment
of African workers abroad. Some early resolutions noted the ‘conditions
of life and work of African and Arab migrant workers in the European
Union’” and recommendations had been made to draw up a charter to
protect their rights.'*” Over the years, more generally, particular attention
has been paid to trade union-related rights, including tripartism and ‘the
role it can play in bringing about balanced socio-economic development,
industrial peace and democracy in Africa’'*" If states created ‘opportu-
nities for productive and gainful employment of the youth in develop-
ment},'*! this would assist development. Much of this has been influenced
by ILO Conventions, which states have also been called upon to ratify.'**

136 Draft Resolution on the Second United Nations Conference on Human Settlements
(HABITAT II) Implementation and Follow-Up Mechanism, CM/Draft/Res.12(LXIII)
Rev.1.

137 Resolution on the International Year of Shelter for the Homeless, AHG/Res.117(XIX).

138 UN Committee on Economic, Social and Cultural Rights, ‘The Right to Adequate Housing

(Art.11(1))’, para. 7.

Report of the Secretary General on the Activities of the General Secretariat, CM/2058

(LXVIII) part I, paras. 155 and 158.

140 Resolution on the Proceedings of the Fifteenth Ordinary Session of the OAU Labour
Commission, CM/Res.1410(LVI), preamble. See also Report of the Secretary General on
the Twenty-Second Ordinary Session of the OAU Labour and Social Affairs Commission,
CM/2112(LXX), noting the Report of the Secretary General of the Organization of African
Trade Union Unity (Doc.LSC/10a(XXII)), para. 110.

141 Resolution on the Participation of Youth in Development in Africa, CM/Res.1236(L),

preamble.

Report of the Secretary General on the Twenty-Second Ordinary Session of the OAU

Labour and Social Affairs Commission, CM/2112(LXX). See also Decision on the Report

of the Secretary General on the Twenty-Third Ordinary Session of the OAU Labour and
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The OAU Labour and Social Affairs Commission plays an important
role in this regard. It is a tripartite composed of states’ ministers, delegates
from employers and delegates from employees, and this Commission has
charge over ‘all matters . . . in the field of labour, economic and related
social matters’, including ‘promoting tripartite and trade union freedom
in Africa and working for tripartite consensus on the right to collective
negotiations on labour and related social and economic issues’.!*> Under
the AU this Commission now falls under the Social Affairs Directorate.'**

Beyond work, the OAU/AU has called on states to ‘revamp, increase and
extend the coverage of their social security schemes’'*> with extension
being ‘based on economic, social and political context of each country

and respect gender equality in social security issues’'*°

Protection of the environment

The idea of sustainable development in international law has clearly
included protection for the environment.'*” In the same vein, the OAU/AU
has paid considerable attention in its development policies to environ-
mental issues, for example: ‘conscious of the need to sensitise the African
populace on the relevance of and link between social and economic devel-
opment and rational management of the environment’.'*® In terms of
environmental protection, this has encompassed a wide range of issues:

providing of clean food and water for human beings and livestock; preser-
vation and utilisation of Africa’s natural resources and in the environmen-
tal interests of the continent; transfer of technologies from industrialised
countries to developing regions which should henceforth take into consid-
eration new environmental norms; incidence of environment on trade pat-
terns and development; threats to human environment in southern African
introduced by apartheid, racist and colonial practices.'*’

Social Affairs Commission (CM/2174(LXXII)), CM/Dec.535(LXXII), para. 6; Decision
on the Report of the Secretary General on the Twenty-Second Ordinary Session of the
OAU Labour and Social Affairs Commission (Doc.CM/2112(LXX)), CM/Dec.465(LXX).
143 Rules of Procedure of Labour and Social Affairs Commission, LSC/7(XXI) Rev.2, Annex,
Rule 3.
The Commission will eventually be replaced by a Specialised Technical Committee under
Article 14 of the Constitutive Act.
Decision on the Report of the Secretary General on the Twenty-Third Ordinary
Session of the OAU Labour and Social Affairs Commission (CM/2174(LXXII)),
CM/Dec.535(LXXII), para. 6.
146 CM/OAU/AEC/REGL.1(IX). 147 See above.
148 CM/Res.1299(LII). See also Resolution on Environment, AHG/Res.245(XXXI).
149 Resolution on Environment, CM/Res.262(XVIII).
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States in this context have a right to exploit their natural resources. This
has been apparent not only from the colonial legacy but also from a
recognition of the impact of globalisation:

In the face of increasing marginalisation in the context of the globalisation
of the world economy, the Prime Minister urged member states to quicken
the pace towards regional integration and cooperation. He observed that
the Continent had abundant natural and human resources and there was no
reason for Africa to continue to suffer a widespread prevalence of poverty

and economic destitution.'’

Yet the right of African states to exploit natural resources must be
‘for the economic benefit of African people’’”! and although there is
a right of the state ‘to manage its resources pursuant to its environ-
mental policies’, it does have ‘an obligation in the prevention and con-
trol of pollution of the marine environment’'”” It must thus recognise
‘the principles of the Common Heritage of Mankind which principle
should in no way be limited in its scope or restrictive interpretation’.'>
The right encompasses protection from international interference.'”*
Environmental concerns have also included reference to industrialisa-
tion and the need for Africa to explore ‘alternative sources of energy
such as hydro-power, petroleum and natural gas. The exploitation of
these resources should be done in such judicious and coordinated man-
ner as to allow those member states who are less endowed to benefit
from others through a negotiated marketing distribution and pricing
strategy’.'>”

Even though thishas been held to be a right of the state, the OAU/AU has
recognised that individuals have rights in this respect as well. Thus, one of
the main reasons for protection of the environment seems to be protection
of the health of individuals.'*® Beyond this, other issues covered by envi-
ronmental concerns are the need to guard against natural disasters'”” and

15

S

Report of the Sixty-Fourth Ordinary Session of the Council of Ministers, CM/Rpt(LXVI),

para. 5.
151 OAU Declaration on the Issues of the Law of the Sea, CM/St.11(XXI).
152 1bid., paras. 16-17. 153 Tbid., para. 20.

134 See African Declaration on Cooperation, Development and Economic Independence,

CM/St.12(XXI), paras. A8—A15.

Introductory Note of the Secretary General to the Seventy-Fourth Ordinary Session, at
80-1. See also Resolution on World Charter for Nature, CM/Res.852(XXXVII).

See Introductory Note of the Secretary General to the Seventy-Fourth Ordinary Session,
at 82.

157 Decision on Natural Disasters in Africa, CM/Dec. 576(LXXIII).
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to deal with deforestation, desertification,'”® drought and famine."”” The
OAU has therefore expressed its support for the UN to establish a panel of
experts on the ‘illegal exploitation of natural resources and other forms of
wealth’'®” An African Energy Commission has been established'®' which
would facilitate cooperation with various stakeholders.'®” States have been

asked to ‘take concrete measures towards the preparation and implemen-

tation of an African Solar Programme’.'®’

Considerable attention has also been paid to pollution and dumping
of toxic and other waste in Africa,'®* calling this a ‘crime against Africa
and the African people’ and demanding that multinational corporations
‘clean up the areas that have already been contaminated by them’.'®> There

158 Report of the Seventh Ordinary Session of the Committee of Ambassadors and Other
Plenipotentiaries, Amb/Cttee/Rpt (VII), noting the Report of the Secretary General
on the Draft Cooperation Agreement between the OAU and the Secretariat of the
UN Convention to Combat Desertification (CCD) (Doc.CM/2082(LXVIII)). See also
Draft Resolution on the International Convention on the Control of Desertification,
CM/Draft/Res.30(LXIII) Rev.1; Resolution on the International Convention to Combat
Desertification in those Countries Experiencing Serious Drought and/or Desertification,
Particularly in Africa. The Establishment of a High-Level Commission on Sustainable
Development, CM/Res.1438(LVII); Report of the Secretary General on the Conference
on Environment and Development, CM/Dec.336(LXVI).
Decision on the Effective Implementation of the UN Convention to Combat Deserti-
fication (UNCCD) in Countries Seriously Affected by Drought and/or Desertification,
Particularly in Africa, and its Consideration During Deliberations of the World Sum-
mit on Sustainable Development, CM/Dec.677; Resolution on the Special Emergency
Assistance Fund for Drought and Famine in Africa, CM/Res.1436(LVII); Resolution on
Cooperation in the Field of Environment, CM/Res.1261(LI).
160 Decision on Democratic Republic of Congo (CM/2164(LXXII)-d), CM/Dec.524(LXXII),
para. 6.
Decision on the Report of the Secretary General on the Establishment of the African
Energy Commission (Doc CM/2193(LXXIII)-c), CM/Dec.559(LXXIII). See also Draft
Resolution on African Energy Commission, CM/Draft/Res.9(LXIII) Rev.1.
A Conference of African Ministers of Energy took place to consider the establishment of
the African Energy Commission in Algiers on 23—24 April 2001.
CM/Dec.480(LXX).
Decision on the Report on the Conference on an African Process for the Development
and Protection of the Coastal and Marine Environment (Doc.CM/2097(LXX) Add.1),
CM/Dec.479(LXX); Resolution on Control of Transboundary Movements of Hazardous
Wastes and the Unanimous Adoption of the Bamako Convention, CM/Res.1225(L); Res-
olution on Nuclear and Industrial Wastes in Africa, CM/Res.1153(XLVIII); Decision on
the Report of the Secretary General on the Outcome of the Second and Third Seminars
on Nuclear Science and Technology (Doc.CM/2114(LXX)), CM/Dec.466(LXX).
165 Resolution on Dumping Nuclear and Industrial Waste in Africa, CM/Res/1153/28;
reprinted in 28 ILM (1989) 567. See also Resolution on Basel Convention on the Control
of Transboundary Movements of Dangerous Wastes, CM/Res.119(XLIX).
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is therefore some recognition of the impact of waste on human health,
albeit not necessarily in human rights terms.'®® Unfortunately, very lim-
ited attention has been paid to the need to ensure rural development.'®’

More recently, the OAU/AU considered the revision of the 1968 Con-
vention on the Conservation of Nature and Natural Resources.'®® The
initial text paid little attention to a human rights perspective. The AU col-
laborated with the UNEP and IUCN to revise the Convention, and this was
finally adopted in July 2003.'°° The amended Convention makes express
reference to the ACHPR and includes among its principles ‘the right of all
peoples to a satisfactory environment favourable to their development’,'”’
and the ‘duty of states individually and collectively to ensure the enjoy-
ment of the right to development’.'”! Further, with regard to land and
soil, states are required to ‘develop and implement land tenure policies
able to facilitate the above measures, inter alia by taking into account
the rights of local communities’,'”” and there are substantial provisions
on ‘procedural rights) including that states disseminate environmental
information and that there is participation of the public in decision mak-
ing on significant environmental issues.'”” Of particular importance is
express recognition, in Article 17 of the Convention, of the ‘traditional
rights of local communities and indigenous knowledge’. Here states are
required to protect traditional rights and intellectual property rights, to
ensure that access to such information is subject to the consent of the
local communities and that they should be able to participate in the
planning and management of natural resources. This potentially impor-
tant contribution, therefore, clearly sees human rights as integral to its
provisions.

166 Introductory Note of the Secretary General to the Seventy-Fourth Ordinary Session, at

82. See also Draft Resolution on the Ratification of the Bamako Convention on the Ban of
the Import into Africa and the Control of Transboundary Movements and Management
of Hazardous Wastes within Africa, CM/Draft/Res.14(LXIII) Rev.1.

See, for example, Resolution on the Payment of Contributions to the Centre on Inte-

grated Rural Development for Africa (CIRDAFRICA) and Invitation to Join the Centre,

CM/Res.1441(LVID).

168 1001 UNTS 3. See Decision on the Report of the Secretary General on Revision of the
1968 African Convention on the Conservation of Nature and Natural Resources (Algiers
Convention) (Doc. CM/2193(LXXIII)-g), CM/Dec.563(LXXIII). Again, in July 2002,
Decision on the Revision of the 1968 African Convention on the Conservation of Nature
and Natural Resources (Algiers Convention), Doc. CM/2265(LXXVI), CM/Dec.680.

169" African Convention on the Conservation of Nature and Natural Resources, EX/CL/50(III).

170° Article 3(1). 171 Article 3(2). 172 Article 6(4). 173 Article 11.
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Focus on the most vulnerable

One aspect of the right to development, as defined elsewhere, is the need
to pay attention to the most vulnerable members of society.'”* Gener-
ally the OAU/AU has referred to protection for a number of ‘vulnerable
groups’ including women, children, youth, the elderly and those with dis-
abilities.!”® Particular attention has been paid to women in the context of
development.'”® AsNEPAD confirms, African leaders should take respon-
sibility for ‘promoting the role of women in social and economic develop-
ment,'”” and thisis stated as a long-term objective.'”® Further, it notes that
states ‘accept it as a binding obligation to ensure that women have every
opportunity to contribute on terms of full equality to political and socio-
economic development in all our countries’.'”” With regard to ‘indigenous
peoples), although the OAU/AU has recognised the importance of ‘tradi-
tional knowledge and folklore” with respect to traditional medicines,'*
the focus is more on African management of resources and information
and protection against Western or multinational interference.'®!

The OAU has paid some attention to the position of those with disabili-
ties, prompted in part by the number of persons with disabilities as a result
of conflict and disease'®” and, in its early years, tied their situation to the
liberation struggle. The UN Year of the Disabled has also prompted the
OAU to consider its position,'®’ with OAU states being required to help

174 UN Declaration on the Right to Development, Article 6(1) notes that all States should
co-operate with a view to promoting, encouraging and strengthening universal respect
for and observance of all human rights and fundamental freedoms for all without any
distinction as to race, sex, language or religion’.

175 Declaration on Social Development, AHG/Decl.5(XXX) 1994, para. 5.

176 See further discussion in chapter 5.

177 NEPAD, para. 49. 178 NEPAD, para. 67.

179 NEPAD Declaration on Democracy, Political, Economic and Corporate Governance,

para. 11. There are specific objectives set out for the promotion and protection of the

rights of women and progress towards gender equality, and indicators include ratifica-
tion of international instruments, effectiveness of constitutional and legal provisions,
steps to ensure their meaningful participation, and measures to increase girl-child enrol-
ment in schools, NEPAD Objectives, Standards, Criteria and Indicators, paras. 2.9 and

5.5.

T. Kongolo, ‘WTO Doha Ministerial Declaration and Intellectual Property: African

Perspectives, African Yearbook of International Law 9 (2001) 185-211, at 185-6.

Report of the Seventh Ordinary Session of the Committee of Ambassadors and Other

Plenipotentiaries, Amb/Cttee/Rpt(VII).

182 African Decade of Disabled Persons 1999-2002, CM/Dec.535(LXXII); Resolution on the
International Year of the Disabled, CM/Res.594(XXX), preamble.

183 Resolution on International Year of the Disabled, CM/Res.724(XXXIII), para. 2.
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the disabled towards physical rehabilitation and psychological readjust-
ment to the community; encouraging all efforts exerted at national and
international levels for the purpose of providing the necessary assistance,
care, training, and guidance to the disabled as well as adequate employ-
ment opportunities in addition to ensuring their total integration within
the community; promoting study and research projects aimed at easing in
practical manner the participation of the disabled in daily life by provid-
ing for their use of public buildings and communications facilities fully
adapted to their needs; teaching and installing awareness in the public as
to the rights of the disabled to participate in the various economic, social
and political life as well as contributing to them; favouring the adoption of
efficient measures for protecting against total disability and for the reha-
bilitation of the disabled.'**

Although the OAU/AU has not attempted to define ‘disability}'®” it has
consistently stressed the need for their participation in society,'*® includ-
ing ensuring equal opportunities,'®” and for the needs of such vulnerable
groups to be ‘mainstreamed’ within strategies for employment.'®® These
reflect the approach of the UN bodies.'®” Other measures suggested by
the OAU include that states should set up national coordinating bodies,
encourage exchange of information on disabled persons, and set up
a regional institute on the subject. In 1981 the Council of Ministers
established an ad hoc ministerial committee to consider the problems
of disabled persons in Africa.'”” Such matters now fall under the Social
Affairs Directorate of the AU.

184 Resolution on the International Year of the Disabled, CM/Res.594(XXX), preamble.

185 The Committee under the UN ICESCR relies upon one definition: ‘the term “disability”
summarises a great number of different functional limitations occurring in any popula-
tion . . . People may be disabled by physical, intellectual or sensory impairment, medical
conditions or mental illness. Such impairments, conditions or illnesses may be perma-
nent or transitory in nature’, see UN Committee on Economic, Social and Cultural Rights,
‘Persons with Disabilities, General Comment No. 5, 9 December 1994, para. 3.

186 Resolution on International Year of the Disabled, CM/Res.724(XXXIII), preamble; Deci-

sion on the Plan of Action for the African Decade of Disabled Persons, CM/Dec.676,

paras. 2 and 3; Regulation, EC/AU/AEC/Regl.(I), para. 7.

Report of the Secretary General on the Twenty-Second Ordinary Session of the OAU

Labour and Social Affairs Commission, para. 127.

Declaration of the Twenty-Seventh Ordinary Session of the Assembly of Heads of State

and Government on Employment in Africa, AHG/Dec.1(XXVII), paras. 16 and 17.

See, for example, UN Committee on Economic, Social and Cultural Rights, ‘Persons with

Disabilities’

190 Resolution on Disabled Persons, CM/Res.875(XXXVII). See also Resolution on the
Problem of Disabled Persons, CM/Res.834(XXXVI).
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Some attention has been paid to the position of older persons in Africa,
and this has clearly been made in the context of the ‘extended family’. As
the Secretary General noted:

The extended family as a critical support system is increasingly under
threat. He also pointed out the gender dimensions of ageing especially
the feminisation of poverty . . . While older people are both a liability
and an asset to their communities, the responsibility of governments for
the promotion and protection of the rights and dignity of older people is
non-negotiable.'”’

Thus, the human rights of older persons have been stressed, including the
requirement that states ‘prevent neglect and abuse’ and ‘enhance social
security systems for them and self-reliance of older people, strengthen
systems and eliminate all forms of violence and discrimination against
elderly people in all countries, paying special attention to the needs
of elderly women’.!”” The Council of Ministers has asked the General
Secretariat to convene a high-level seminar to consider the Draft OAU
Policy Framework and Plan of Action on Ageing, with recommendations
to be submitted to the OAU’s Labour and Social Affairs Commission.'””
These seem to cover some of the protection as provided for under the
UNICESCR."*

Whose responsibility?

One of the issues in the context of development and whether there is any
right to such is whose duty it is to provide this right. In this regard, the
OAU/AU has taken an expansive approach, recognising that responsibility
lies with a variety of actors.

Firstly, there has been considerable emphasis on the responsibility of
non-African actors regarding the exploitation of the continent’s natu-
ral resources. It has referred to the colonial legacy and suggested that
compensation should be paid, noting the ‘ecological consequences of the

91 Report of the Secretary General on the Twenty-Second Ordinary Session of the OAU
Labour and Social Affairs Commission, CM/2112(LXX), noting the Report on the Issues
and Problems of Ageing in Africa (Doc.LSC/1(XXII) Add 1.), para. 141.

192 Report of the Secretary General on the Twenty-Second Ordinary Session of the OAU
Labour and Social Affairs Commission, CM/2112(LXX), para. 147.

193 CM/OAU/AEC/REGL.1(IX).

194 See UN Committee on Economic, Social and Cultural Rights, ‘The Economic, Social and
Cultural Rights of Older Persons’, General Comment No. 6, 8 December 1995.
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construction of giant dams in these same territories’ under colonial dom-
ination and

the responsibility of the colonial powers and other industrialised countries
in the destructive exploitation and dissipation of Africa’s natural resources;
feeling that this responsibility implies recognition of the right to reparation
from the countries whose development has been based or is still based on
this exploitation, condemns all forms of degradation and dissipation of
human values and resources and requests that the Stockholm declaration
onthe environmentifithas notyetbeen adopted, unambiguously denounce
the crimes committed against humanity and the human environment in
Africa in relation to racial and colonial practices.'*

More generally, the OAU/AU has consistently called on the international
community to shoulder some responsibility for Africa’s debt.'”® Con-
siderable attention has also been paid to the responsibilities of multina-
tional and private companies to development in Africa. This has included
not only Western-based companies, but also the African private sector:
‘The private sector in Africa should play a more important part in the
industrialisation of African countries and to that effect, governments
should provide the private sector with the necessary guidelines, advice and
assistance.”'”” The public sector should improve its efficiency.'”®

The OAU/AU has not shied away, however, from some recognition that
responsibility must fall within the hands of African states themselves:
‘gravely concerned thata further deterioration of the African Environment
could lead to catastrophe, recognising that the responsibility for prudent
environmental management rests with the African people themselves,
recognising further that environmental awareness needs to be buttressed
from the grassroots level upwards’'*” This approach has been particularly
reflected recently in the NEPAD and CSSDCA processes.””

195 Resolution on Environment, CM/Res.281(XIX).

196 Declaration of Third Extra Ordinary Session of AHSG of OAU on Africa’s External Debt
Crisis, EAHG/Decl.1(III); African Common Position on Africa’s External Debt Crisis,
EAHG/2(III).

Report of the Second Meeting of OAU/AEC/ECOSOC, CM/2072(LXVIII), para. 28.

198 Tbid., para. 33.

199 Resolution on the Declaration of the African Year of the Environment 1991,
CM/Res.1662(LI), CM/Res.1299(LI), preamble.

‘The New Partnership for Africa’s Development is envisaged as a long-term vision of an
African-owned and African-led development’, NEPAD, para. 60. ‘The responsibility for
the security, stability and socio-economic development of the Continent lies primarily
with African states’, CSSDCA Solemn Declaration, para. 9(f).
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Conclusion: NEPAD: the way forward for a right to development?

NEPAD is being hailed as the way in which Africa will take responsi-
bility for its own affairs in terms of development,”’! and the UN has
accepted NEPAD as the basis on which to work with Africa.”’”> On a
positive note, NEPAD appears to take not only economic factors into
consideration with regard to development, but also political issues.”” Its
attention to good governance, human rights and the rule of law as essen-
tial elements in the development process are to be applauded. However,
the problems with NEPAD are many, including lack of clear priorities***
and that many of the standards on which it is based have not been elabo-
rated.”’” There is also very vague language,’’® and while there are ‘laud-
able goals.. . . they fail to suggest anything but modest incremental change
when Africa needs to make radically faster progress than is being made in
Asia and Latin America’”’’ Important, however, is the apparent failure of
NEPAD so far to engage with African civil society, it adopting a top-down
approach.

So far the focus of the OAU/AU has been on setting standards. While this
isimportant, ithas notbeen backed up in practice with a clear enforcement
mechanism. NEPAD and the processes established under it offer some
indication of moves in this direction. As noted in chapter 1, NEPAD pro-
vides for an African Peer Review Mechanism which may actually facilitate
a more integrated approach to human rights and development issues.””

201 R, Herbert, Implementing NEPAD: A Critical Assessment (Pretoria: South African Institute

of International Affairs, 24 June 2002), www.iss.co.za, at 1.

See, for example, UN GA Resolution 57/48, Cooperation between the United Nations

and the African Union, UN Res.57/48, 20 January 2003.

See Sen, Development as Freedom.

204 Herbert, Implementing NEPAD, at 8-9. See also Progress Report of HE Chief Olusegun
Obasango, President of the Federal Republic of Nigeria and Chairperson of the NEPAD
Heads of State and Government Implementation Committee (HSGIC) to the Second
Ordinary Session of the Assembly of Heads of State and Government of the African
Union, Assembly/AU/Rpt(II).

205 Herbert, Implementing NEPAD, at 9.

206 For example, some of the statements on issues such as HIV/AIDS, despite the rhetoric,
are also weak: “‘We must therefore do everything in our power to bring it under control.
As the leaders of our people, we must lead the campaign and ensure that all our people
are mobilized’, Progress Report of HE Chief Olusegun Obasango.

207 Herbert, Implementing NEPAD, at 9.

208 “The HSIC directed the NEPAD Secretariat to develop detailed criteria and indicators
for the APRM that should entail, amongst others, popular participation in development,
including trade unions, women’s groups, the youth, civil society, private sector, rural
communities and professional associations, Communiqué issued at the end of the Fifth
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So far sixteen states have signed the Memorandum of Understanding of
the APRM”%” and the APRM panel has been appointed.?'” It was intended
to conduct the first peer reviews in the second half of 2003, although
it was not officially launched until November 2003.%!

At present NEPAD is still on the periphery of the AU structures, with its
headquarters in South Africa. Although NEPAD will eventually be sub-
sumed entirely under the AU structure, this will take some time.”!” Until
then, ‘pending the ultimate integration of the APRM with the African
Union, the HSIC recommends that the specialised commissions, units
or organs of the AU responsible for democracy, political governance and
human rights be tasked to conduct technical assessments for the APRM’.*'*
Itis still unclear how NEPAD and the APRM will actually fit with other AU
structures, in particular the CSSDCA process, which has the advantage
of being obligatory. CSSDCA has set out some clear benchmarks and a
mechanism for implementation which draws more closely on existing AU
institutions.’'” The relationship between NEPAD and this process needs
much greater attention. It has recently been explained that the Chairper-
son of the AU Commission and the Chairperson of NEPAD HSGIC would
work together to establish links between the NEPAD Steering Committee
and relevant AU organs.”'®

Summit of the Heads of State and Government Implementation Committee (HSGIC)
of the New Partnership for Africa’s Development, Abuja, Sunday 3 November 2002,
para. 17.

Algeria, Burkina Faso, Cameroon, Democratic Republic of Congo, Ethiopia, Gabon,
Ghana, Kenya, Mali, Mauritius, Mozambique, Nigeria, Rwanda, Senegal, South Africa
and Uganda, as at December 2003.

This was composed of: Professor Adebayo Adedeji of West Africa, Professor Kiplagat of
East Africa, Dr Graca Machel of southern Africa, Ms Dorothy Njeuma of Central Africa,
Ms Marie-Angelique Savane of West Africa and Mr C. Stals of southern Africa, Commu-
niqué issued at the end of the Seventh Summit of the Heads of State and Government
Implementation Committee (HSGIC) of the New Partnership for Africa’s Development,
Abuja, Wednesday 28 May 2003, para. 22.

Progress Report of HE Chief Olusegun Obasango.

Press Release, ‘Launch of the Country Review Process of the African Peer Review Mech-
anism of NEPAD’, 14 November 2003, http://www.touchtech.biz/nepad/files/en.html.
Draft Declaration on the Implementation of the New Partnership for Africa’s Develop-
ment (NEPAD), Assembly/AU/Decl.5(1I).

Communiqué issued at the end of the Fifth Summit of the Heads of State and Government
Implementation Committee (HSGIC) of the New Partnership for Africa’s Development,
Abuja, Sunday 3 November 2002, paras. 14—16.

See chapter 1.

Draft Declaration on the Implementation of the New Partnership for Africa’s Develop-
ment (NEPAD), paras. 26-8.
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NEPAD offers the potential to bring together the work of the OAU/AU
organs which has been elaborated so far on development issues, and to
provide a starting point for their implementation. However, two things
need to be carried out in order to achieve this. Firstly, the standards and
benchmarks in NEPAD need further elaboration, and it is essential here —
particularly given the future integration of NEPAD into the AU — that it
draw upon the developments and principles elaborated by the OAU/AU,
as indicated above, in this regard. Secondly, there needs to be greater
consideration of how the APRM will be built upon in the AU proper, and
the AU needs to ensure that the implementation mechanisms under its
remit, in particular CSSDCA, the ACHPR and others, are brought together
into a coherent whole. Any impetus started with the APRM must not be
lost in the transition.



Conclusion

The transformation of the OAU into the AU has brought with it huge
potential for human rights to play a greater part in the political institution.
Although human rights have been a concern to the OAU throughout its
history, there is little sign of a coherent and comprehensive approach to
the elaboration of standards and their implementation.

While the 1990s saw a change with increased political will for the pro-
motion and protection of human rights by African leaders, and an increas-
ing reference to human rights matters throughout the OAU organs, it is
unfortunate that the Constitutive Act and the transformation to the Union
in more recent years were not used more dynamically. This could have
been the ideal time for the OAU to consolidate the standards and bodies
in this field and to make changes to ensure a more coherent approach in
the future. This has yet to be achieved.

The present position sees the existence of numerous resolutions and
decisions from a variety of bodies across the OAU/AU structure which
relate to human rights. Their contribution to the development of human
rights promotion and protection on the continent has great potential, yet
they appear to be little known and little used, even by the OAU/AU organs
themselves. There needs to be a consolidation of these standards and a
creation of a sense of institutional history, to ensure that the valuable
comments and benchmarks that have already been set are built upon
rather than ignored. The work of the African Commission and Court on
Human and Peoples’ Rights should be central to this development and
these bodies should, in turn, draw upon the work of the OAU/AU organs.
In this way standards on which the OAU/AU seems to build its future
hopes, including democracy and good governance, can be further and
more clearly elaborated.

Over the years, and consolidated in the Constitutive Act, there has
been evidence of a more integrated approach to human rights across the
OAU/AU. This reflects some obvious political will for human rights to
be an important element in the work of the AU. Unfortunately, the same
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degree of attention has not been paid to the implementation of these
standards in practice. The AU must now exploit the fact that some degree
of commitment to such principles has been laid out at least in theory, and
ensure that it is followed up with institutional support and enforcement
mechanisms.

The development of standards needs, therefore, to be accompanied
by a systematic review of existing instruments and bodies with a human
rights remit. Over the years the OAU/AU has created numerous bodies and
institutions, many of which were subsumed under the new AU structures
without apparent thought being given for their usefulness or efficiency. At
present under the AU the following bodies have important human rights
remits: the African Committee on the Rights and Welfare of the Child,
the CSSDCA Unit, NEPAD APRM, the African Commission on Human
and Peoples’ Rights, the Commission for Refugees, the AU Commission
and its various departments, not to mention the proposed African Court
on Human and Peoples’ Rights and the African Court of Justice. The
AU is facing financial difficulties, and the creation of new organs, if they
are to function effectively, must be supported by adequate funding and
logistical support. Those that are already in existence have failed to be
supported effectively so far, leading them to look to outside sources for
assistance. This is clearly unacceptable in the long term. One issue the AU
must consider when examining the financial implications of its future is
that of the large number of separate bodies, and whether their tasks might
be better served through streamlining them.

What little coordination of human rights matters that there has been
has taken place under the Commission of the AU, particularly the Depart-
ment for Political Affairs. It makes sense to have some focal point at the
Secretariat. Yet this is not straightforward. While Political Affairs for-
mally coordinates issues on human rights, as well as democracy, popular
participation, refugees and electoral processes, the African Commission
on Human and Peoples’ Rights falls under the Office for Legal Affairs.
While women’s issues are seen as being dealt with by the Directorate for
Women and Gender, which is supposed to ensure integration across the
AU Commission, in practice this does not appear to have happened, with
the important Protocol on the Rights of Women having its main mech-
anism for implementation under the African Commission on Human
and Peoples’ Rights. The obvious focal point for the rights of children is
the Committee on the Rights and Welfare of the Child, yet the delays in
getting this up and running have not helped to clarify how it is to oper-
ate — not only within the AU Commission’s structure, falling under the
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Directorate for Social Affairs, but also with the African Commission on
Human and Peoples’ Rights and the Court. The Commission for Refugees
still exists but now is under the Political Affairs Department, conflict mat-
ters fall within the AU’s Peace and Security Directorate and the PSC, and
development issues fall within NEPAD.

The Protocol on the African Court on Human and Peoples’ Rights at
the time of writing had obtained the required fifteen ratifications for it to
come into force. The Protocol on the African Court of Justice has recently
been adopted and is open for ratification. Whilst the AU Summit decided
initially that they should remain as two separate institutions, in a sudden
change of heart it decided to merge the two." The practical implications
have yet to be fully thought through. As noted in chapter 1, the ACJ will
have a remit, under the Constitutive Act, for human rights issues, among
others. It is essential that greater thought is given at these, albeit early,
stages as to how this new combined court will operate. Furthermore,
proper discussion had not taken place at the level of the African Commis-
sion on Human and Peoples’ Rights as to how it would operate with the
Court on Human and Peoples’ Rights. Moreover, no discussion had been
had on this Commission’s relationship with the AC]J.

The CSSDCA Unit in the CSSDCA is at least helping to provide
some sort of institutional history and a holistic look at issues within
the OAU/AU. But how it relates to the other AU structures is not clear.
Although many of its functions will be subsumed under other AU organs
in due course, it adds another level to an already full playing field. Simi-
larly, NEPAD, although operating at the periphery of the AU at present,
is to be fully integrated by 2006. This will bring with it the APRM which,
although drawing upon standards as formulated and interpreted by the
OAU organs, again adds another dimension of regulation which would
have been applied in relation to some countries, but not all. Its volun-
tary nature may cause considerable confusion when trying to formulate
a coherent approach within the AU.

While the result is a confusing array of instruments and mechanisms,
with little sense of each other’s contribution andlittle coordination among
them, it at least suggests that human rights have infiltrated all parts of the
AU. The task of the AU now must be to have a systematic and in-depth

! Decision on the Seats of the African Union, Assembly/AU/Dec.45(iii). See also ‘Open Letter
to the Chairman of the African Union (AU) seeking clarifications and assurances that the
establishment of an effective African Court on Human and Peoples’ Rights will not be
delayed or undermined, Amnesty International, IOR 63/008/2004, 5 August 2004.
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consideration not only of the standards it has set, but also of the myriad of
mechanisms and bodies in existence, an examination of their respective
remits, and how they should interact with each other in the future. This
is essential not only from a practical point of view in terms of the limited
funding that is available, but also to ensure that the bodies that do exist
are aware of each other’s work and build upon what has gone before, that
they feed into and support each other. If the AU is really to match its
statements with action, then there must be a coherent and consolidated
institutional approach to human rights.

The AU has developed a vision for the continent, something which
was lacking in the later years of the OAU. In order to ensure that the
opportunity for human rights is not lost at this crucial stage, certain
actions need to be taken. The various bodies under the AU are more likely
to consider human rights to be of relevance to them if there is a central
organ coordinating these activities. If this is to be the African Commission
on Human and Peoples’ Rights, as the Assembly has suggested this cannot
be achieved without ensuring independence of their members, adequate
resources, clear mandates and mapping out structural relationships within
the AU. The recent coming into force of the Protocol for the African Court
on Human and Peoples’ Rights and the sudden decision to merge it with
the ACJ is but one indicator that now is the time to make these changes.
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Charter of the Organization of African Unity

We, the Heads of African States and Governments assembled in the City
of Addis Ababa, Ethiopia,

Convinced that it is the inalienable right of all people to control their own
destiny,

Conscious of the fact that freedom, equality, justice and dignity are essen-
tial objectives for the achievement of the legitimate aspirations of the
African peoples,

Conscious of our responsibility to harness the natural and human
resources of our continent for the total advancement of our peoples in
all spheres of human endeavour,

Inspired by a common determination to promote understanding among
our peoples and cooperation among our states in response to the aspi-
rations of our peoples for brother-hood and solidarity, in a larger unity
transcending ethnic and national differences,

Convinced that, in order to translate this determination into a dynamic
force in the cause of human progress, conditions for peace and security
must be established and maintained,

Determined to safeguard and consolidate the hard-won independence as
well as the sovereignty and territorial integrity of our states, and to
fight against neo-colonialism in all its forms,

Dedicated to the general progress of Africa,

Persuaded that the Charter of the United Nations and the Universal Dec-
laration of Human Rights, to the Principles of which we reaffirm our
adherence, provide a solid foundation for peaceful and positive coop-
eration among States,

Desirous that all African States should henceforth unite so that the welfare
and well-being of their peoples can be assured,

Resolved to reinforce the links between our states by establishing and
strengthening common institutions,

Have agreed to the present Charter.
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Establishment
Article I

1. The High Contracting Parties do by the present Charter establish an
Organization to be known as the ORGANIZATION OF AFRICAN
UNITY.

2. The Organization shall include the Continental African States, Mada-
gascar and other Islands surrounding Africa.

Purposes
Article IT

1. The Organization shall have the following purposes:
a. To promote the unity and solidarity of the African States;
b. To coordinate and intensify their cooperation and efforts to achieve
a better life for the peoples of Africa;
c. To defend their sovereignty, their territorial integrity and
independence;
d. To eradicate all forms of colonialism from Africa; and
e. To promote international cooperation, having due regard to the
Charter of the United Nations and the Universal Declaration of
Human Rights.
2. To these ends, the Member States shall coordinate and harmonize their
general policies, especially in the following fields:
a. Political and diplomatic cooperation;
b. Economic cooperation, including transport and communications;
c. Educational and cultural cooperation;
d. Health, sanitation and nutritional cooperation;
e. Scientific and technical cooperation; and
f. Cooperation for defence and security.

Principles
Article ITT

The Member States, in pursuit of the purposes stated in Article IT, solemnly
affirm and declare their adherence to the following principles:

1. The sovereign equality of all Member States.
2. Non-interference in the internal affairs of States.
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3. Respect for the sovereignty and territorial integrity of each State and
for its inalienable right to independent existence.

4. Peaceful settlement of disputes by negotiation, mediation, conciliation
or arbitration.

5. Unreserved condemnation, in all its forms, of political assassination
as well as of subversive activities on the part of neighbouring States or
any other States.

6. Absolute dedication to the total emancipation of the African territories
which are still dependent.

7. Affirmation of a policy of non-alignment with regard to all blocs.

Membership
Article IV

Each independent sovereign African State shall be entitled to become a
Member of the Organization.

Rights and Duties of Member States
Article V

All Member States shall enjoy equal rights and have equal duties.

Article VI

The Member States pledge themselves to observe scrupulously the prin-
ciples enumerated in Article III of the present Charter.

Institutions
Article VII

The Organization shall accomplish its purposes through the following
principal institutions:

1. The Assembly of Heads of State and Government.

2. The Council of Ministers.

3. The General Secretariat.

4. The Commission of Mediation, Conciliation and Arbitration.
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The Assembly of Heads of State and Government
Article VIII

The Assembly of Heads of State and Government shall be the supreme
organ of the Organization. It shall, subject to the provisions of this Charter,
discuss matters of common concern to Africa with a view to coordinat-
ing and harmonizing the general policy of the Organization. It may in
addition review the structure, functions and acts of all the organs and any
specialized agencies which may be created in accordance with the present
Charter.

Article IX

The Assembly shall be composed of the Heads of State and Government
or their duly accredited representatives and it shall meet at least once a
year. At the request of any Member State and on approval by a two-thirds
majority of the Member States, the Assembly shall meet in extraordinary
session.

Article X

1. Each Member State shall have one vote.

2. All resolutions shall be determined by a two-thirds majority of the
Members of the Organization.

3. Questions of procedure shall require a simple majority. Whether or
not a question is one of procedure shall be determined by a simple
majority of all Member States of the Organization.

4. Two-thirds of the total membership of the Organization shall form a
quorum at any meeting of the Assembly.

Article XI

The Assembly shall have the power to determine its own rules of
procedure.

The Council of Ministers
Article XII

1. The Council of Ministers shall consist of Foreign Ministers or other
Ministers as are designated by the Governments of Member States.



CHARTER OF THE OAU 275

2. The Council of Ministers shall meet at least twice a year. When
requested by any Member State and approved by two-thirds of all
Member States, it shall meet in extraordinary session.

Article XIII

1. The Council of Ministers shall be responsible to the Assembly of Heads
of State and Government. It shall be entrusted with the responsibility
of preparing conferences of the Assembly.

2. It shall take cognizance of any matter referred to it by the Assem-
bly. It shall be entrusted with the implementation of the decision of
the Assembly of Heads of State and Government. It shall coordinate
inter-African cooperation in accordance with the instructions of the
Assembly in conformity with Article IT (2) of the present Charter.

Article XIV

1. Each Member State shall have one vote.

2. Allresolutions shall be determined by a simple majority of the members
of the Council of Ministers.

3. Two-thirds of the total membership of the Council of Ministers shall
form a quorum for any meeting of the Council.

Article XV

The Council shall have the power to determine its own rules of procedure.

General Secretariat
Article XVI

There shall be a Secretary-General of the Organization, who shall be
appointed by the Assembly of Heads of State and Government. The
Secretary-General shall direct the affairs of the Secretariat.

Article XVII

There shall be one or more Assistant Secretaries-General of the Organi-
zation, who shall be appointed by the Assembly of Heads of State and
Government.
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Article XVIII

The functions and conditions of service of the Secretary-General, of the
Assistant Secretaries-General and other employees of the Secretariat shall
be governed by the provisions of this Charter and the regulations approved
by the Assembly of Heads of State and Government.

1. In the performance of their duties the Secretary-General and the staff
shall not seek or receive instructions from any government or from
any other authority external to the Organization. They shall refrain
from any action which might reflect on their position as international
officials responsible only to the Organization.

2. Each member of the Organization undertakes to respect the exclu-
sive character of the responsibilities of the Secretary-General and
the staff and not to seek to influence them in the discharge of their
responsibilities.

Commission of Mediation, Conciliation and Arbitration
Article XIX

Member States pledge to settle all disputes among themselves by peaceful
means and, to this end, decide to establish a Commission of Mediation,
Conciliation and Arbitration, the composition of which and conditions of
service shall be defined by a separate Protocol to be approved by the Assem-
bly of Heads of State and Government. Said Protocol shall be regarded as
forming an integral part of the present Charter.

Specialized Commission

Article XX

The Assembly shall establish such Specialized Commissions as it may
deem necessary, including the following:

1. Economic and Social Commission.
2. Educational, Scientific, Cultural and Health Commission.
3. Defence Commission.

Article XXI

Each Specialized Commission referred to in Article XX shall be com-
posed of the Ministers concerned or other Ministers or Plenipotentiaries
designated by the Governments of the Member States.
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Article XXII

The functions of the Specialized Commissions shall be carried out in
accordance with the provisions of the present Charter and of the regula-
tions approved by the Council of Ministers.

The Budget
Article XXIII

The budget of the Organization prepared by the Secretary-General shall
be approved by the Council of Ministers. The budget shall be provided by
contribution from Member States in accordance with the scale of assess-
ment of the United Nations; provided, however, that no Member State
shall be assessed an amount exceeding twenty percent of the yearly reg-
ular budget of the Organization. The Member States agree to pay their
respective contributions regularly.

Signature and Ratification of Charter
Article XXIV

1. This Charter shall be open for signature to all independent sovereign
African States and shall be ratified by the signatory States in accordance
with their respective constitutional processes.

2. The original instrument, done, if possible in African languages, in
English and French, all texts being equally authentic, shall be deposited
with the Government of Ethiopia which shall transmit certified copies
thereof to all independent sovereign African States.

3. Instruments of ratification shall be deposited with the Government of
Ethiopia, which shall notify all signatories of each such deposit.

Entry into Force
Article XXV

This Charter shall enter into force immediately upon receipt by the Gov-
ernment of Ethiopia of the instruments of ratification from two-thirds of
the signatory States.



278 APPENDIX I

Registration of Charter
Article XXVI

This Charter shall, after due ratification, be registered with the Secretariat
of the United Nations through the Government of Ethiopia in conformity
with Article 102 of the Charter of the United Nations.

Interpretation of the Charter
Article XXVII

Any question which may arise concerning the interpretation of this Char-
ter shall be decided by a vote of two-thirds of the Assembly of Heads of
State and Government of the Organization.

Adhesion and Accession
Article XXVIII

1. Any independent sovereign African State may at any time notify the
Secretary-General of its intention to adhere or accede to this Charter.

2. The Secretary-General shall, on receipt of such notification, communi-
cate a copy of it to all the Member States. Admission shall be decided by
a simple majority of the Member States. The decision of each Member
State shall be transmitted to the Secretary-General, who shall, upon
receipt of the required number of votes, communicate the decision to
the State concerned.

Miscellaneous
Article XXIX

The working languages of the Organization and all its institutions shall
be, if possible, African languages, English, French, Arabic and Portuguese.

Article XXX

The Secretary-General may accept, on behalf of the Organization, gifts,
bequests and other donations made to the Organization, provided that
this is approved by the Council of Ministers.
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Article XXXI

The Council of Ministers shall decide on the privileges and immunities to
be accorded to the personnel of the Secretariat in the respective territories
of the Member States.

Cessation of Membership
Article XXXII

Any State which desires to renounce its membership shall forward a writ-
ten notification to the Secretary-General. At the end of one year from
the date of such notification, if not withdrawn, the Charter shall cease to
apply with respect to the renouncing State, which shall thereby cease to
belong to the Organization.

Amendment of the Charter
Article XXL

This Charter may be amended or revised if any Member State makes a
written request to the Secretary-General to that effect; provided, however,
that the proposed amendment is not submitted to the Assembly for con-
sideration until all the Member States have been duly notified of it and a
period of one year has elapsed. Such an amendment shall not be effective
unless approved by at least two-thirds of all the Member States.

IN FAITH WHEREOF, We, the Heads of African States and Govern-
ments have signed this Charter.

Done in the City of Addis Ababa, Ethiopia, 25th day of May, 1963.
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Constitutive Act of the African Union

We, Heads of State and Government of the Member States of the Organi-
zation of African Unity (OAU):

Inspired by the noble ideals which guided the founding fathers of our
Continental Organization and generations of Pan-Africanists in their
determination to promote unity, solidarity, cohesion and cooperation
among the peoples of Africa and African States;

Considering the principles and objectives stated in the Charter of the
Organization of African Unity and the Treaty establishing the African
Economic Community;

Recalling the heroic struggles waged by our peoples and our countries for
political independence, human dignity and economic emancipation;

Considering that since its inception, the Organization of African Unity
has played a determining and invaluable role in the liberation of the
continent, the affirmation of a common identity and the process of
attainment of the unity of our Continent and has provided a unique
framework for our collective action in Africa and in our relations with
the rest of the world;

Determined to take up the multifaceted challenges that confront our con-
tinent and peoples in the light of the social, economic and political
changes taking place in the world;

Convinced of the need to accelerate the process of implementing the Treaty
establishing the African Economic Community in order to promote the
socio-economic development of Africa and to face more effectively the
challenges posed by globalization;

Guided by our common vision of a united and strong Africa and by the
need to build a partnership between governments and all segments of
civil society, in particular women, youth and the private sector in order
to strengthen solidarity and cohesion among our peoples;

Conscious of the fact that the scourge of conflicts in Africa consti-
tutes a major impediment to the socio-economic development of the
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continent and of the need to promote peace, security and stability as a
prerequisite for the implementation of our development and integra-
tion agenda;

Determined to promote and protect human and peoples’ rights, consol-
idate democratic institutions and culture, and to ensure good gover-
nance and the rule of law;

Further determined to take all necessary measures to strengthen our
common institutions and provide them with the necessary powers
and resources to enable them to discharge their respective mandates
effectively;

Recalling the Declaration which we adopted at the Fourth Extraordinary
Session of our Assembly in Sirte, the Great Socialist People’s Libyan
Arab Jamahiriya, on 9.9. 99, in which we decided to establish an African
Union, in conformity with the ultimate objectives of the Charter of
our Continental Organization and the Treaty establishing the African
Economic Community;

Have Agreed as Follows:

Article 1

Definitions
In this Constitutive Act:

‘Act’ means the present Constitutive Act;

‘AEC’ means the African Economic Community;

‘Assembly’ means the Assembly of Heads of State and Government of the
Union;

‘Charter’ means the Charter of the OAU;

‘Committee’ means a Specialized Technical Committee of the Union;

‘Council’ means the Economic, Social and Cultural Council of the Union;

‘Court’ means the Court of Justice of the Union;

‘Executive Council’ means the Executive Council of Ministers of the
Union;

‘Member State’ means a Member State of the Union;

‘OAU’ means the Organization of African Unity;

‘Parliament’ means the Pan-African Parliament of the Union;

‘Union’ means the African Union established by the present Constitutive
Act.
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Article 2
Establishment
The African Union is hereby established in accordance with the provisions
of this Act.
Article 3
Objectives

The objectives of the Union shall be to:

a.

b.

Achieve greater unity and solidarity between the African countries and
the peoples of Africa;

Defend the sovereignty, territorial integrity and independence of its
Member States;

. Accelerate the political and socio-economic integration of the

continent;

. Promote and defend African common positions on issues of interest

to the continent and its peoples;

. Encourage international cooperation, taking due account of the Char-

ter of the United Nations and the Universal Declaration of Human
Rights;

. Promote peace, security, and stability on the continent;
. Promote democratic principles and institutions, popular participation

and good governance;

. Promote and protect human and peoples’ rights in accordance with

the African Charter on Human and Peoples’ Rights and other relevant
human rights instruments;

. Establish the necessary conditions which enable the continent to

play its rightful role in the global economy and in international
negotiations;

. Promote sustainable development at the economic, social and cultural

levels as well as the integration of African economies;

. Promote cooperation in all fields of human activity to raise the living

standards of African peoples;

. Coordinate and harmonize policies between existing and future

Regional Economic Communities for the gradual attainment of the
objectives of the Union;

. Advance the development of the continent by promoting research in

all fields, in particular in science and technology;
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Work with relevant international partners in the eradication of
preventable diseases and the promotion of good health on the
continent.

Article 4

Principles

The Union shall function in accordance with the following principles:

o A O

. Sovereign equality and interdependence among Member States of the

Union;

. Respect of borders existing on achievement of independence;

. Participation of the African peoples in the activities of the Union;

. Establishment of a common defence policy for the African Continent;
. Peaceful resolution of conflicts among Member States of the Union

through such appropriate means as may be decided upon by the
Assembly;

f. Prohibition of the use of force or threat to use force among Member

~—.
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States of the Union;

. Non-interference by any Member State in the internal affairs of

another;

. The right of the Union to intervene in a Member State pursuant to

a decision of the Assembly in respect of grave circumstances, namely
war crimes, genocide and crimes against humanity;

. Peaceful co-existence of Member States and their right to live in peace

and security;

. The right of Member States to request intervention from the Union

in order to restore peace and security;

. Promotion of self-reliance within the framework of the Union;
. Promotion of gender equality;
. Respect for democratic principles, human rights, the rule of law and

good governance;

. Promotion of social justice to ensure balanced economic

development;

. Respect for the sanctity of human life, condemnation and rejection of

impunity and political assassination, acts of terrorism and subversive
activities;

. Condemnation and rejection of unconstitutional changes of govern-

ments.
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Article 5

Organs of the Union

1. The organs of the Union shall be:
a. The Assembly of the Union;
b. The Executive Council;
c. The Pan-African Parliament;
d. The Court of Justice;
e. The Commission;
f. The Permanent Representatives Committee;
g. The Specialized Technical Committees;
h. The Economic, Social and Cultural Council;
i. The Financial Institutions;
2. Other organs that the Assembly may decide to establish.

Article 6

The Assembly

1. The Assembly shall be composed of Heads of States and Government
or their duly accredited representatives.

2. The Assembly shall be the supreme organ of the Union.

3. The Assembly shall meet at least once a year in ordinary session. At the
request of any Member State and on approval by a two-thirds major-
ity of the Member States, the Assembly shall meet in extraordinary
session.

4. The Office of the Chairman of the Assembly shall be held for a period of
one year by a Head of State or Government elected after consultations
among the Member States.

Article 7

Decisions of the Assembly

1. The Assembly shall take its decisions by consensus or, failing which,
by a two-thirds majority of the Member States of the Union. How-
ever, procedural matters, including the question of whether a mat-
ter is one of procedure or not, shall be decided by a simple
majority.
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2. Two-thirds of the total membership of the Union shall form a quorum
at any meeting of the Assembly.

Article 8
Rules of Procedure of the Assembly

The Assembly shall adopt its own Rules of Procedure.

Article 9

Powers and Functions of the Assembly

1. The functions of the Assembly shall be to:

a.
b.

Determine the common policies of the Union;
Receive, consider and take decisions on reports and recommenda-
tions from the other organs of the Union;

. Consider requests for Membership of the Union;

d. Establish any organ of the Union;

. Monitor the implementation of policies and decisions of the Union

as well as ensure compliance by all Member States;

f. Adopt the budget of the Union;

g.

Give directives to the Executive Council on the management of con-
flicts, war and other emergency situations and the restoration of
peace;

. Appoint and terminate the appointment of the judges of the Court

of Justice;

. Appoint the Chairman of the Commission and his or her deputy

or deputies and Commissioners of the Commission and determine
their functions and terms of office.

2. The Assembly may delegate any of its powers and functions to any
organ of the Union.

Article 10

The Executive Council

1. The Executive Council shall be composed of the Ministers of Foreign
Affairs or such other Ministers or Authorities as are designated by the
Governments of Member States.
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2. Council shall meet at least twice a year in ordinary session. It shall also
meet in an extra-ordinary session at the request of any Member State
and upon approval by two-thirds of all Member States.

Article 11

Decisions of the Executive Council

1. The Executive Council shall take its decisions by consensus or, failing
which, by a two-thirds majority of the Member States. However, pro-
cedural matters, including the question of whether a matter is one of
procedure or not, shall be decided by a simple majority.

2. Two-thirds of the total membership of the Union shall form a quorum
at any meeting of the Executive Council.

Article 12

Rules of Procedure of the Executive Council
The Executive Council shall adopt its own Rules of Procedure.

Article 13

Functions of the Executive Council

1. The Executive Council shall co-ordinate and take decisions on poli-
cies in areas of common interest to the Member States, including the
following:

a. Foreign trade;

b. Energy, industry and mineral resources;

c. Food, agricultural and animal resources, livestock production and
forestry;

d. Water resources and irrigation;

. Environmental protection, humanitarian action and disaster
response and relief;

Transport and communications;

. Insurance;

. Education, culture, health and human resources development;
Science and technology;

Nationality, residency and immigration matters;

. Social security, including the formulation of mother and child
care policies, as well as policies relating to the disabled and the
handicapped;

l. Establishment of a system of African awards, medals and prizes.

o
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The Executive Council shall be responsible to the Assembly. It shall
consider issues referred to it and monitor the implementation of poli-
cies formulated by the Assembly.

. The Executive Council may delegate any of its powers and functions

mentioned in paragraph 1 of this Article to the Specialized Technical
Committees established under Article 14 of this Act.

Article 14

The Specialized Technical Committees Establishment
and Composition

. There is hereby established the following Specialized Technical

Committees, which shall be responsible to the Executive Council:

a. The Committee on Rural Economy and Agricultural Matters;

b. The Committee on Monetary and Financial Affairs;

¢. The Committee on Trade, Customs and Immigration Matters;

d. The Committee on Industry, Science and Technology, Energy,
Natural Resources and Environment;

e. The Committee on Transport, Communications and Tourism;

f. The Committee on Health, Labour and Social Affairs; and

g. The Committee on Education, Culture and Human Resources.

. The Assembly shall, whenever it deems appropriate, restructure the

existing Committees or establish other Committees.

. The Specialized Technical Committees shall be composed of Ministers

or senior officials responsible for sectors falling within their respective
areas of competence.

Article 15

Functions of the Specialized Technical Committees

Each Committee shall within its field of competence:

a.

b.

Prepare projects and programmes of the Union and submit [them] to
the Executive Council;

Ensure the supervision, follow-up and the evaluation of the imple-
mentation of decisions taken by the organs of the Union;

Ensure the coordination and harmonization of projects and pro-
grammes of the Union;
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d. Submit to the Executive Council either on its own initiative or at the
request of the Executive Council, reports and recommendations on the
implementation of the provision of this Act; and

e. Carry outany other functions assigned to it for the purpose of ensuring
the implementation of the provisions of this Act.

Article 16

Meetings

1. Subject to any directives given by the Executive Council, each Com-
mittee shall meet as often as necessary and shall prepare its rules of
procedure and submit them to the Executive Council for approval.

Article 17

The Pan-African Parliament

1. In order to ensure the full participation of African peoples in the devel-
opment and economic integration of the continent, a Pan-African Par-
liament shall be established.

2. The composition, powers, functions and organization of the Pan-
African Parliament shall be defined in a protocol relating thereto.

Article 18

The Court of Justice

1. A Court of Justice of the Union shall be established;
2. The statute, composition and functions of the Court of Justice shall be
defined in a protocol relating thereto.

Article 19

The Financial Institutions

The Union shall have the following financial institutions, whose rules and
regulations shall be defined in protocols relating thereto:

a. The African Central Bank;
b. The African Monetary Fund;
c. The African Investment Bank.
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Article 20

The Commission

. There shall be established a Commission of the Union, which shall be
the Secretariat of the Union.

. The Commission shall be composed of the Chairman, his or her deputy
or deputies and the Commissioners. They shall be assisted by the nec-
essary staff for the smooth functioning of the Commission.

. The structure, functions and regulations of the Commission shall be
determined by the Assembly.

Article 21

The Permanent Representatives Committee

. There shall be established a Permanent Representatives Committee.
It shall be composed of Permanent Representatives to the Union and
other Plenipotentiaries of Member States.

. The Permanent Representatives Committee shall be charged with the
responsibility of preparing the work of the Executive Council and act-
ing on the Executive Council’s instructions. It may set up such sub-
committees or working groups as it may deem necessary.

Article 22

The Economic, Social and Cultural Council

. The Economic, Social and Cultural Council shall be an advisory organ
composed of different social and professional groups of the Member
States of the Union.

. The functions, powers, composition and organization of the Economic,
Social and Cultural Council shall be determined by the Assembly.

Article 23

Imposition of Sanctions

. The Assembly shall determine the appropriate sanctions to be imposed
on any Member State that defaults in the payment of its contributions
to the budget of the Union in the following manner: denial of the right
to speak at meetings, to vote, to present candidates for any position or
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post within the Union or to benefit from any activity or commitments
therefrom.

2. Furthermore, any Member State that fails to comply with the decisions
and policies of the Union may be subjected to other sanctions, such as
the denial of transport and communications links with other Member
States, and other measures of a political and economic nature to be
determined by the Assembly.

Article 24

The Headquarters of the Union

1. The Headquarters of the Union shall be in Addis Ababa in the Federal
Democratic Republic of Ethiopia.

2. There may be established such other offices of the Union as the Assem-
bly may, on the recommendation of the Executive Council, determine.

Article 25

Working Languages

The working languages of the Union and all its institutions shall be, if
possible, African languages, Arabic, English, French and Portuguese.

Article 26

Interpretation

The Court shall be seized with matters of interpretation arising from
the application or implementation of this Act. Pending its establishment,
such matters shall be submitted to the Assembly of the Union, which shall
decide by a two-thirds majority.

Article 27

Signature, Ratification and Accession

1. This Act shall be open to signature, ratification and accession by the
Member States of the OAU in accordance with their respective consti-
tutional procedures.

2. The instruments of ratification shall be deposited with the Secretary-
General of the OAU.
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3. Any Member State of the OAU acceding to this Act after its entry into
force shall deposit the instrument of accession with the Chairman of
the Commission.

Article 28

Entry into Force

This Act shall enter into force thirty (30) days after the deposit of the
instruments of ratification by two-thirds of the Member States of the
OAU.

Article 29

Admission to Membership

1. Any African State may, at any time after the entry into force of this Act,
notify the Chairman of the Commission of its intention to accede to
this Act and to be admitted as a member of the Union.

2. The Chairman of the Commission shall, upon receipt of such notifi-
cation, transmit copies thereof to all Member States. Admission shall
be decided by a simple majority of the Member States. The decision
of each Member State shall be transmitted to the Chairman of the
Commission who shall, upon receipt of the required number of votes,
communicate the decision to the State concerned.

Article 30

Suspension

Governments which shall come to power through unconstitutional means
shall not be allowed to participate in the activities of the Union.

Article 31

Cessation of Membership

1. Any State which desires to renounce its membership shall forward a
written notification to the Chairman of the Commission, who shall
inform Member States thereof. At the end of one year from the date of
such notification, if not withdrawn, the Act shall cease to apply with
respect to the renouncing State, which shall thereby cease to belong to
the Union.
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2. During the period of one year referred to in paragraph 1 of this Article,
any Member State wishing to withdraw from the Union shall comply
with the provisions of this Act and shall be bound to discharge its
obligations under this Act up to the date of its withdrawal.

Article 32

Amendment and Revision

1. Any Member State may submit proposals for the amendment or revi-
sion of this Act.

2. Proposals for amendment or revision shall be submitted to the Chair-
man of the Commission who shall transmit same to Member States
within thirty (30) days of receipt thereof.

3. The Assembly, upon the advice of the Executive Council, shall examine
these proposals within a period of one year following notification of
Member States, in accordance with the provisions of paragraph 2 of
this Article.

4. Amendments or revisions shall be adopted by the Assembly by con-
sensus or, failing which, by a two-thirds majority and submitted for
ratification by all Member States in accordance with their respective
constitutional procedures. They shall enter into force thirty (30) days
after the deposit of the instruments of ratification with the Chair-
man of the Commission by a two-thirds majority of the Member
States.

Article 33

Transitional Arrangements and Final Provisions

1. This Act shall replace the Charter of the Organization of African Unity.
However, the Charter shall remain operative for a transitional period of
one year or such further period as may be determined by the Assembly,
following the entry into force of the Act, for the purpose of enabling the
OAU/AEC to undertake the necessary measures regarding the devolu-
tion of its assets and liabilities to the Union and all matters relating
thereto.

2. The provisions of this Act shall take precedence over and supersede
any inconsistent or contrary provisions of the Treaty establishing the
African Economic Community.
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3. Upon the entry into force of this Act, all necessary measures shall be
undertaken to implement its provisions and to ensure the establish-
ment of the organs provided for under the Act in accordance with
any directives or decisions which may be adopted in this regard by the
Parties thereto within the transitional period stipulated above.

4. Pending the establishment of the Commission, the OAU General Sec-
retariat shall be the interim Secretariat of the Union.

5. This Act, drawn up in four (4) original texts in the Arabic, English,
French and Portuguese languages, all four (4) being equally authentic,
shall be deposited with the Secretary-General of the OAU and, after
its entry into force, with the Chairman of the Commission who shall
transmit a certified true copy of the Act to the Government of each
signatory State. The Secretary-General of the OAU and the Chairman
of the Commission shall notify all signatory States of the dates of the
deposit of the instruments of ratification or accession and shall upon
entry into force of this Act register the same with the Secretariat of the
United Nations.

IN WITNESS WHEREOF, WE have adopted this Act.
Done at Lomé, Togo, this 11th day of July, 2000.



Appendix III

African Charter on Human and Peoples’ Rights

Preamble

The African States members of the Organisation of African Unity, par-
ties to the present Convention entitled ‘African Charter on Human and
Peoples’ Rights

Recalling Decision 115(XVI) of the Assembly of Heads of State and
Government at its Sixteenth Ordinary Session held in Monrovia,
Liberia, from 17 to 20 July 1979 on the preparation of ‘a preliminary
draft on an African Charter on Human and Peoples’ Rights, provid-
ing inter alia for the establishment of bodies to promote and protect
human and peoples’ rights’;

Considering the Charter of the Organisation of African Unity, which stip-
ulates that ‘freedom, equality, justice and dignity are essential objec-
tives for the achievement of the legitimate aspirations of the African
peoples’s

Reaffirming the pledge they solemnly made in Article 2 of the said Charter
to eradicate all forms of colonialism from Africa, to coordinate and
intensify their cooperation and efforts to achieve a better life for the
peoples of Africa and to promote international cooperation having
due regard to the Charter of the United Nations and the Universal
Declaration of Human Rights;

Taking into consideration the virtues of their historical tradition and the
values of African civilisation which should inspire and characterise
their reflection on the concept of human and peoples’ rights;

Recognising on the one hand, that fundamental human rights stem from
the attitudes of human beings, which justifies their international pro-
tection and on the other hand that the reality and respect of peoples’
rights should necessarily guarantee human rights;

Considering that the enjoyment of rights and freedoms also implies the
performance of duties on the part of everyone;

294
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Convinced that it is henceforth essential to pay particular attention to the
right to development and that civil and political rights cannot be dis-
sociated from economic, social and cultural rights in their conception
as well as universality and that the satisfaction of economic, social and
cultural rights is a guarantee for the enjoyment of civil and political
rights;

Conscious of their duty to achieve the total liberation of Africa, the peoples
of which are still struggling for their dignity and genuine independence,
and undertaking to eliminate colonialism, neo-colonialism, apartheid,
zionism and to dismantle aggressive foreign military bases and all forms
of discrimination, language, religion or political opinions;

Reaffirmingtheir adherence to the principles of human and peoples’ rights
and freedoms contained in the declarations, conventions and other
instruments adopted by the Organisation of African Unity, the Move-
ment of Non-Aligned Countries and the United Nations;

Firmly convinced of their duty to promote and protect human and peoples’
rights and freedoms and taking into account the importance tradition-
ally attached to these rights and freedoms in Africa;

HAVE AGREED AS FOLLOWS:

Part1
Rights and Duties

Chapter 1
Human and Peoples’ Rights

Article 1

The Member States of the Organisation of African Unity, parties to the
present Charter, shall recognise the rights, duties and freedoms enshrined
in the Charter and shall undertake to adopt legislative or other measures
to give effect to them.

Article 2

Every individual shall be entitled to the enjoyment of the rights and free-
doms recognised and guaranteed in the present Charter without distinc-
tion of any kind such as race, ethnic group, colour, sex, language, religion,
political or any other opinion, national and social origin, fortune, birth
or any status.
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Article 3

1. Every individual shall be equal before the law.
2. Every individual shall be entitled to equal protection of the law.

Article 4

Human beings are inviolable. Every human being shall be entitled to
respect for hislife and the integrity of his person. No one may be arbitrarily
deprived of this right.

Article 5

Every individual shall have the right to the respect of the dignity inherent
in a human being and to the recognition of his legal status. All forms
of exploitation and degradation of man, particularly slavery, slave trade,
torture, cruel, inhuman or degrading punishment and treatment shall be

prohibited.

Article 6

Every individual shall have the right to liberty and to the security of his
person. No one may be deprived of his freedom except for reasons and
conditions previously laid down by law. In particular, no one may be
arbitrarily arrested or detained.

Article 7

1. Every individual shall have the right to have his cause heard. This
comprises:

a) The right to an appeal to competent national organs against acts of
violating his fundamental rights as recognised and guaranteed by
conventions, laws, regulations and customs in force;

b) The right to be presumed innocent until proved guilty by a compe-
tent court or tribunal;

¢) The right to defence, including the right to be defended by counsel
of his choice;

d) The right to be tried within a reasonable time by an impartial court
or tribunal.

2. No one may be condemned for an act or omission which did not
constitute a legally punishable offence at the time it was committed.
No penalty may be inflicted for an offence for which no provision was
made at the time it was committed. Punishment is personal and can
be imposed only on the offender.
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Article 8

Freedom of conscience, the profession and free practice of religion shall
be guaranteed. No one may, subject to law and order, be submitted to
measures restricting the exercise of these freedoms.

Article 9

1. Every individual shall have the right to receive information.
2. Every individual shall have the right to express and disseminate his
opinions within the law.

Article 10

1. Every individual shall have the right to free association provided that
he abides by the law.

2. Subject to the obligation of solidarity provided for in Article 29, no
one may be compelled to join an association.

Article 11

Every individual shall have the right to assemble freely with others. The
exercise of this right shall be subject only to necessary restrictions provided
for by law, in particular those enacted in the interest of national security,
the safety, health, ethics and rights and freedoms of others.

Article 12

1. Every individual shall have the right to freedom of movement and
residence within the borders of a State provided he abides by the law.

2. Every individual shall have the right to leave any country including his
own, and to return to his country.

This right may only be subject to restrictions provided for by law
for the protection of national security, law and order, public health or
morality.

3. Every individual shall have the right, when persecuted, to seek and
obtain asylum in other countries in accordance with the law of those
countries and international conventions.

4. A non-national legally admitted in a territory of a State Party to the
present Charter, may only be expelled from it by virtue of a decision
taken in accordance with the law.

5. The mass expulsion of non-nationals shall be prohibited. Mass expul-
sion shall be that which is aimed at national, racial, ethnic or religious
groups.
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Article 13

1. Every citizen shall have the right to participate freely in the government
of his country, either directly or through freely chosen representatives
in accordance with the provisions of the law.

2. Every citizen shall have the right of equal access to the public service
of the country.

3. Every individual shall have the right of access to public property and
services in strict equality of all persons before the law.

Article 14

The right to property shall be guaranteed. It may only be encroached upon
in the interest of public need or in the general interest of the community
and in accordance with the provisions of appropriate laws.

Article 15

Every individual shall have the right to work under equitable and satis-
factory conditions, and shall receive equal pay for equal work.

Article 16

1. Every individual shall have the right to enjoy the best attainable state
of physical and mental health.

2. States Parties to the present Charter shall take the necessary measures
to protect the health of their people and to ensure that they receive
medical attention when they are sick.

Article 17

1. Every individual shall have the right to education.

2. Every individual may freely take part in the cultural life of his commu-
nity.

3. The promotion and protection of morals and traditional values recog-
nised by the community shall be the duty of the State.

Article 18
1. The family shall be the natural unit and basis of society. It shall be
protected by the State which shall take care of its physical health and
moral.
2. The State shall have the duty to assist the family which is the custodian
of morals and traditional values recognised by the community.
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3. The State shall ensure the elimination of every discrimination against
women and also ensure the protection of the rights of women and the
child as stipulated in international declarations and conventions.

4. The aged and the disabled shall also have the right to special measures
of protection in keeping with their physical or moral needs.

Article 19

All peoples shall be equal; they shall enjoy the same respect and shall
have the same rights. Nothing shall justify the domination of a people by
another.

Article 20

1. All peoples shall have the right to existence. They shall have the unques-
tionable and inalienable right to self-determination. They shall freely
determine their political status and shall pursue their economic and
social development according to the policy they have freely chosen.

2. Colonised or oppressed peoples shall have the right to free themselves
from the bonds of domination by resorting to any means recognised
by the international community.

3. All peoples shall have the right to the assistance of the States Parties to
the present Charter in their liberation struggle against foreign domi-
nation, be it political, economic or cultural.

Article 21

1. All peoples shall freely dispose of their wealth and natural resources.
This right shall be exercised in the exclusive interest of the people. In
no case shall a people be deprived of it.

2. In case of spoilation, the dispossessed people shall have the right to the
lawful recovery of its property as well as to an adequate compensation.

3. The free disposal of wealth and natural resources shall be exercised
without prejudice to the obligation of promoting international eco-
nomic cooperation based on mutual respect, equitable exchange and
the principles of international law.

4. States Parties to the present Charter shall individually and collectively
exercise the right to free disposal of their wealth and natural resources
with a view to strengthening African Unity and solidarity.

5. States Parties to the present Charter shall undertake to eliminate all
forms of foreign exploitation particularly that practised by interna-
tional monopolies so as to enable their peoples to fully benefit from
the advantages derived from their national resources.
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Article 22

1. All peoples shall have the right to their economic, social and cultural
development with due regard to their freedom and identity and in the
equal enjoyment of the common heritage of mankind.

2. States shall have the duty, individually or collectively, to ensure the
exercise of the right to development.

Article 23

1. All peoples shall have the right to national and international peace and
security. The principles of solidarity and friendly relations implicitly
affirmed by the Charter of the United Nations and reaffirmed by that
of the Organisation of African Unity shall govern relations between
States.

2. For the purpose of strengthening peace, solidarity and friendly rela-
tions, State Parties to the present Charter shall ensure that:

a) any individual enjoying the right of asylum under Article 12 of the
present Charter shall not engage in subversive activities against his
country of origin or any other State Party to the present Charter;

b) their territories shall not be used as bases for subversive or terrorist
activities against the people of any other State Party to the present
Charter.

Article 24

All peoples shall have the right to a general satisfactory environment
favourable to their development.

Article 25

States Parties to the present Charter shall have the duty to promote and
ensure through teaching, education and publication, the respect of the
rights and freedoms contained in the present Charter and to see to it that
these freedoms and rights as well as corresponding obligations and duties
are understood.

Article 26

States Parties to the present Charter shall have the duty to guarantee
the independence of the Courts and shall allow the establishment and
improvement of appropriate national institutions entrusted with the pro-
motion and protection of the rights and freedoms guaranteed by the
present Charter.
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Chapter I1
Duties

Article 27

. Every individual shall have duties towards his family and society, the

State and other legally recognised communities and the international
community.

. The rights and freedoms of each individual shall be exercised with due

regard to the rights of others, collective security, morality and common
interest.

Article 28

Every individual shall have the duty to respect and consider his fellow
beings without discrimination, and to maintain relations aimed at pro-
moting, safeguarding and reinforcing mutual respect and tolerance.

Article 29

The individual shall also have the duty:

1.

To preserve the harmonious development of the family and to work
for the cohesion and respect of the family; to respect his parents at all
times, to maintain them in case of need.

. To serve his national community by placing his physical and intellectual

abilities at its service.

. Not to compromise the security of the State whose national or resident

he is.

. To preserve and strengthen social and national solidarity, particularly

when the latter is strengthened.

. To preserve and strengthen the national independence and the ter-

ritorial integrity of his country and to contribute to its defence in
accordance with the law.

. To work to the best of his abilities and competence, and to pay taxes

imposed by law in the interest of the society.

. To preserve and strengthen positive African cultural values in his rela-

tions with other members of the society, in the spirit of tolerance, dia-
logue and consultation and, in general, to contribute to the promotion
of the moral well being of society.

. To contribute to the best of his abilities, at all times and at all levels, to

the promotion and achievement of African unity.
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Part II
Measures of Safeguard

Chapter I
Establishment and Organisation of the
African Commission on Human and Peoples’ Rights

Article 30

An African Commission on Human and Peoples’ Rights, hereinafter called
‘the Commission’, shall be established within the Organisation of African
Unity to promote human and peoples’ rights and ensure their protection
in Africa.

Article 31

1. The Commission shall consist of eleven members chosen from amongst
African personalities of the highest reputation, known for their high
morality, integrity, impartiality and competence in matters of human
and peoples’ rights; particular consideration being given to persons
having legal experience.

2. The members of the Commission shall serve in their personal
capacity.

Article 32

The Commission shall not include more than one national of the same
State.

Article 33

The members of the Commission shall be elected by secret ballot by
the Assembly of Heads of State and Government, from a list of persons
nominated by the States Parties to the present Charter.

Article 34

Each State Party to the present Charter may not nominate more than two
candidates. The candidates must have the nationality of one of the States
Parties to the present Charter. When two candidates are nominated by a
State, one of them may not be a national of that State.
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Article 35

1. The Secretary General of the Organisation of African Unity shall invite
States Parties to the present Charter at least four months before the
elections to nominate candidates.

2. The Secretary General of the Organisation of African Unity shall make
an alphabetical list of the persons thus nominated and communicate
it to the Heads of State and Government at least one month before the
elections.

Article 36

The members of the Commission shall be elected for a six year period and
shall be eligible for re-election. However, the term of office of four of the
members elected at the first election shall terminate after two years and
the term of office of three others, at the end of four years.

Article 37

Immediately after the first election, the Chairman of the Assembly of
Heads of State and Government of the Organisation of African Unity shall
draw lots to decide the names of those members referred to in Article 36.

Article 38

After their election, the members of the Commission shall make a solemn
declaration to discharge their duties impartially and faithfully.

Article 39

1. In case of death or resignation of a member of the Commission, the
Chairman of the Commission shall immediately inform the Secretary
General of the Organisation of African Unity, who shall declare the seat
vacant from the date of death or from the date on which the resignation
takes effect.

2. If, in the unanimous opinion of other members of the Commission, a
member has stopped discharging his duties for any reason other than
a temporary absence, the Chairman of the Commission shall inform
the Secretary General of the Organisation of African Unity, who shall
then declare the seat vacant.

3. In each of the cases anticipated above, the Assembly of Heads of State
and Government shall replace the member whose seat became vacant
for the remaining period of his term, unless the period is less than six
months.
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Article 40

Every member of the Commission shall be in office until the date his
successor assumes office.

Article 41

The Secretary General of the Organisation of African Unity shall appoint
the Secretary of the Commission. He shall provide the staff and services
necessary for the effective discharge of the duties of the Commission. The
Organisation of African Unity shall bear the cost of the staff and services.

Article 42

1. The Commission shall elect its Chairman and Vice Chairman for a
two-year period. They shall be eligible for re-election.

. The Commission shall lay down its rules of procedure.

. Seven members shall form the quorum.

. In case of an equality of votes, the Chairman shall have a casting vote.

. The Secretary General may attend the meetings of the Commission.
He shall neither participate in deliberations nor shall he be entitled to
vote. The Chairman of the Commission may, however, invite him to
speak.

U1 N

Article 43

In discharging their duties, members of the Commission shall enjoy diplo-
matic privileges and immunities provided for in the General Convention
on the Privileges and Immunities of the Organisation of African Unity.

Article 44

Provision shall be made for the emoluments and allowances of the mem-
bers of the Commission in the Regular Budget of the Organisation of
African Unity.

Chapter 11
Mandate of the Commission

Article 45
The functions of the Commission shall be:
1. To promote human and peoples’ rights and in particular:

a) to collect documents, undertake studies and researches on African
problems in the field of human and peoples’ rights, organise
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seminars, symposia and conferences, disseminate information,
encourage national and local institutions concerned with human
and peoples’ rights and, should the case arise, give its views or make
recommendations to Governments;

b) to formulate and lay down principles and rules aimed at solving
legal problems relating to human and peoples’ rights and funda-
mental freedoms upon which African Governments may base their
legislation;

c) to cooperate with other African and international institutions con-
cerned with the promotion and protection of human and peoples’
rights.

2. Ensure the protection of human and peoples’ rights under conditions
laid down by the present Charter.

3. Interpret all the provisions of the present Charter at the request of
a State Party, an institution of the OAU or an African Organisation
recognised by the OAU.

4. Perform any other tasks which may be entrusted to it by the Assembly
of Heads of State and Government.

Chapter 111
Procedure of the Commission

Article 46

The Commission may resort to any appropriate method of investigation;
it may hear from the Secretary General of the Organisation of African
Unity or any other person capable of enlightening it.

Communication from States

Article 47

If a State Party to the present Charter has good reasons to believe that
another State Party to this Charter has violated the provisions of the
Charter, it may draw, by written communication, the attention of that
State to the matter. This Communication shall also be addressed to the
Secretary General of the OAU and to the Chairman of the Commission.
Within three months of the receipt of the Communication, the State to
which the Communication is addressed shall give the enquiring State writ-
ten explanation or statement elucidating the matter. This should include
as much as possible, relevant information relating to the laws and rules of
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procedure applied and applicable and the redress already given or course
of action available.

Article 48

If within three months from the date on which the original communica-
tion is received by the State to which it is addressed, the issue is not settled
to the satisfaction of the two States involved through bilateral negotiation
or by any other peaceful procedure, either State shall have the right to
submit the matter to the Commission through the Chairman and shall
notify the other States involved.

Article 49

Notwithstanding the provisions of Article 47, if a State Party to the present
Charter considers that another State Party has violated the provisions
of the Charter, it may refer the matter directly to the Commission by
addressing a communication to the Chairman, to the Secretary General
of the Organisation of African unity and the State concerned.

Article 50

The Commission can only deal with a matter submitted to it after making
sure that all local remedies, if they exist, have been exhausted, unless
it is obvious to the Commission that the procedure of achieving these
remedies would be unduly prolonged.

Article 51

1. The Commission may ask the State concerned to provide it with all
relevant information.

2. When the Commission is considering the matter, States concerned may
be represented before it and submit written or oral representation.

Article 52

After having obtained from the States concerned and from other sources
all the information it deems necessary and after having tried all appropri-
ate means to reach an amicable solution based on the respect of human
and peoples’ rights, the Commission shall prepare, within a reasonable
period of time from the notification referred to in Article 48, a report
to the States concerned and communicated to the Assembly of Heads of
State and Government.
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Article 53

While transmitting its report, the Commission may make to the Assembly
of Heads of State and Government such recommendations as it deems
useful.

Article 54

The Commission shall submit to each Ordinary Session of the Assembly
of Heads of State and Government a report on its activities.

Other Communications

Article 55

1. Before each Session, the Secretary of the Commission shall make a
list of the Communications other than those of States Parties to the
present Charter and transmit them to Members of the Commission,
who shall indicate which Communications should be considered by
the Commission.

2. A Communication shall be considered by the Commission if a
simple majority of its members so decide.

Article 56

Communications relating to human and peoples’ rights referred to in
Article 55 received by the Commission shall be considered if they:

1. Indicate their authors even if the latter requests anonymity;

2. Are compatible with the Charter of the Organisation of African Unity
or with the present Charter;

3. Arenotwrittenindisparaging orinsultinglanguage directed against the
State concerned and its institutions or to the Organisation of African
Unity;

4. Are not based exclusively on news disseminated through the mass
media;

5. Are sent after exhausting local remedies, if any, unless it is obvious that
this procedure is unduly prolonged;

6. Are submitted within a reasonable period from the time local remedies
are exhausted or from the date the Commission is seised with the
matter; and

7. Do not deal with cases which have been settled by those States involved
in accordance with the principles of the Charter of the United Nations,



308 APPENDIX III

or the Charter of the Organisation of African Unity or the provisions
of the present Charter.

Article 57

Prior to any substantive consideration, all Communications shall be
brought to the knowledge of the State concerned by the Chairman of
the Commission.

Article 58

1. When it appears after deliberations of the Commission that one or
more Communications apparently relate to special cases which reveal
the existence of a series of serious or massive violations of human
and peoples’ rights, the Commission shall draw the attention of the
Assembly of Heads of State and Government to these special cases.

2. The Assembly of Heads of State and Government may then request the
Commission to undertake an in-depth study of these cases and make
a factual report, accompanied by its finding and recommendations.

3. Acaseof emergency duly noticed by the Commission shall be submitted
by the latter to the Chairman of the Assembly of Heads of State and
Government who may request an in-depth study.

Article 59

1. All measures taken within the provisions of the present Chapter shall
remain confidential until the Assembly of Heads of State and Govern-
ment shall otherwise decide.

2. However the report shall be published by the Chairman of the
Commission upon the decision of the Assembly of Heads of State and
Government.

3. The report on the activities of the Commission shall be published by
its Chairman after it has been considered by the Assembly of Heads of
State and Government.

Chapter IV
Applicable Principles

Article 60

The Commission shall draw inspiration from international law on human
and peoples’ rights, particularly from the provisions of various African
instruments on Human and Peoples’ Rights, the Charter of the United
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Nations, the Charter of the Organisation of African Unity, the Universal
Declaration of Human Rights, other instruments adopted by the United
Nations and by African countries in the field of Human and Peoples’
Rights, as well as from the provisions of various instruments adopted
within the Specialised Agencies of the United Nations of which the Parties
to the present Charter are members.

Article 61

The Commission shall also take into consideration, as subsidiary measures
to determine the principles of law, other general or special international
conventions, laying down rules expressly recognised by Member States
of the Organisation of African Unity, African practices consistent with
international norms on Human and Peoples’ Rights, customs generally
accepted as law, general principles of law recognised by African States as
well as legal precedents and doctrine.

Article 62

Each State Party shall undertake to submit every two years, from the date
the present Charter comes into force, a report on the legislative or other
measures taken, with a view to giving effect to the rights and freedoms
recognised and guaranteed by the present Charter.

Article 63

1. The present Charter shall be open to signature, ratification or adher-
ence of the Member States of the Organisation of African Unity.

2. The instruments of ratification or adherence to the present Charter
shall be deposited with the Secretary General of the Oganisation of
African Unity.

3. The present Charter shall come into force three months after the recep-
tion by the Secretary General of the instruments of ratification or
adherence of a simple majority of the Member States of the Organisa-
tion of African Unity.

Part I11
General Provisions
Article 64

1. After the coming into force of the present Charter, members of the
Commission shall be elected in accordance with the relevant Articles
of the present Charter.
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2. The Secretary General of the Organisation of African Unity shall con-
vene the first meeting of the Commission at the Headquarters of the
Organisation within three months of the constitution of the Commis-
sion. Thereafter, the Commission shall be convened by its Chairman
whenever necessary but at least once a year.

Article 65

For each of the States that will ratify or adhere to the present Charter
after its coming into force, the Charter shall take effect three months after
the date of the deposit by that State of the instrument of ratification or
adherence.

Article 66

Special protocols or agreements may, if necessary, supplement the provi-
sions of the present Charter.

Article 67

The Secretary General of the Organisation of African Unity shall inform
members of the Organisation of the deposit of each instrument of ratifi-
cation or adherence.

Article 68

The present Charter may be amended if a State Party makes a written
request to that effect to the Secretary General of the Organisation of
African Unity. The Assembly of Heads of State and Government may only
consider the draft amendment after all the States Parties have been duly
informed of it and the Commission has given its opinion on it at the
request of the sponsoring State. The amendment shall be approved by a
simple majority of the States Parties. It shall come into force for each State
which hasaccepted itin accordance with its constitutional procedure three
months after the Secretary General has received notice of the acceptance.
Adopted by the Eighteenth Assembly of Heads of State and Government, June
1981 — Nairobi, Kenya.
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